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CASES 

ASaUED  AND  DETERMINED 

nr  THB 

QUEEN'S  BENCH  DIVISION 

OF 

THE  HIGH  COUET  OF  JUSTICE, 

AND  ON  APPEAL  THKBEFBOM, 

XJNDEE  STATS.  6  &  7  VIOT.  c.  18, 

Ain> 

41  &  42  YICT.  c.  26, 

AND  THE  ACTS  AMENDINa  THE  SAME 

DUBINO 

MICHAELMAS   SITTINGS,    1895,   AND 
TTTT.APY  SITTINGS,  1896. 

IS  THB 

FTBTT-NINTH  TEAR  OF  QUEEN  VIOTORIA. 


Sandpord,  Appellant ;  Beal,  Respondent. 

AT  a  Court  held  on  the  27th  day  of  September,  1895,        i895. 
for  the  revision  of  the  lists  of  voters  for  the  city  and  '  ^^' 


eonnty  of  Exeter^  James  Beal,  the  respondent,  objected  A  notice  of 
to  the  name  of  Joseph  Sandford,  the  appellant,  being  a  voter  on  the  4 

occupiers' 

retained  on  Division  I.  of  the  Occupiers'  List  for  the  iiat  for  a 
parish  of  St.  Sidwelly  St.  SidwelPs  Ward,  in  the  porlia-  w^tfoom- 
mentary  and  municipal  borough  of  Exeter.  paSsh^/ 

stated  the 
nomber 
under  which  the  Toter's  name]  appeared  in  the  list,  bnt  omitted  to  specify  the 
parish,  as  required  by  the  Registration  Order,  1895  (Form  I.  (2)).  The  Revising 
barrister  found  the  omission  to  be  a  bonH  fide  mistake  and  not  misleading.  Held, 
that,  even  if  the  notice  was  bad,  as  to  which  the  Ck)urt  expressed  no  opinion,  the 
Revuring  Barrister  had  power  to  amend  the  notice  by  ins^ting  the  name  of  the 
parish,  and  was  right  in  so  exercising  the  power. 

vox;.  I.  B 


M lOHABLMAS  SITTINGS. 

1895.  The  notioe  of  objection  to  the  person  objected  to, 


Saudfobo     signed  by  the  respondent  and  duly  served  npon  the 
Bs^.       appellant,  was,  so  far   as  the  same  is  material,  as 
follows : — 

"  To  Mr.  Jos^h  Sandford. 

"No.  on  list,  1337. 
"  I  hereby  give  you  notioe  that  I  object  to  yonr 
name  being  retained  on  Division  One  of  the  Occu- 
piers' list  as  a  parliamentary  voter  for  the  parlia- 
mentary borough  of  Exeter^  and  as  a  burgess  for 
the  municipal  borough  of  Exeter ^  on  the  following 
grounds,  viz. : — " 

In  the  Eegistration  Order,  1895,  under  the  heading 
"Forms  for  Occupation  Electors  in  a  Parish  in  a 
Parliamentary  Borough"  appears  among  others  the 
following : — 

"Form  (I,). 

"  Form  of  Notice  of  Objection. 

"  No.  2. — Notice  of  objection  to  be  given  to 
person  objected  to. 
"To  CD. 

"  I  hereby  give  you  notice  that  I  object  to  your 
name  being  retained  on  (Division       of)  the 
list  of  electors  for  the  parish  {or  township)  of 
as  a  parliamentary  elector  for  the  parliamentary 
borough  of  and  as  a  burgess  for  the  muni- 

cipal borough  of  (or  as  one  or  the  other)  (and 

to  the  omission  of  the  said  name  from  the  Corrupt 
and  Illegal  Practices  list)  on  the  following  grounds, 
VIZ. : — 

The  similar  Form  (I.)  in  the  B^^istration  Order, 
1889,  did  not  contain  the  words  "  of  electors  for  the 
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parish  (or  township)  of  "  in  the  notice  of  ohjeotion  to        1896. 
be  giyen  to  the  person  objected  to.  Sandtobd 

In  the  parliamentary  borough  of  Exeter  there  are  Bsal. 
tweniy-seyen  separate  parishes  or  precincts,  with  its 
own  oTerseers  of  each,  and  with  nineteen  different 
assistant  overseers.  One  parish  is  in  three,  and  another 
in  two,  separate  wards.  Another  has  four  separate 
wards  of  its  own.  There  is  a  list  of  freemen  of  the 
borough,  and  each  parish  and  each  ward  of  a  parish 
has  usually  an  occupiers'  list  of  three  divisions,  a 
lodgers  list,  and  a  list  of  freeholders  with  rights  reserved 
to  vote  at  the  parliamentary  elections  of  the  borough. 
But  no  evidence  was  adduced  before  the  Bevising 
Barrister  that  any  mistake  had  been  made  by,  or 
hardship  had  occurred  to,  any  voter,  or  that  any  person 
had  been  misled  or  deceived  by  the  omission  of  the 
parish  or  precinct  of  the  person  objected  to,  either  from 
the  notices  in  previous  years  in  similar  forms,  or  from 
the  said  notice  of  objection  used  by  the  respondent  this 
year.  And,  so  far  as  it  was  a  question  of  fact,  the 
Bevising  Barrister  found  that  no  such  mistake,  hard- 
ship, misleading,  or  deception  was  likely  to  occur  from 
such  omission  in  Exeter.  He  further  found  as  a  fact 
that  the  objector,  the  respondent,  had  no  intention  to 
mislead  or  deceive,  but  that  the  omission  of  the  parish 
or  product  of  the  person  objected  to  was  entirely  a 
mistake  on  his  part. 

It  was  argued  for  the  appellant  that  the  omission 
of  the  appellant's  parish  from  the  notice  of  objection 
rendered  the  notice  of  objection  invalid,  and  that  the 
authority  of  Bridges  v.  Miller  {a)  precluded  the  Revising 
Barrister  from  amending. 

(a)  Fox^Sn^ih^  47;  20  Q,  B.  JD.  288. 
b2 
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1^95.  It  was  argued  by  the  respondent  that  the  omission  of 

SiKDFOED  the  parish  of  the  person  objected  to  having  been  held 
Beat..  to  be  of  no  consequence  in  Mortlock  v.  Farrer  (a)  and 
Hall  V.  Cropper  (6),  the  alteration  contained  in  the  Form 
of  1895  had  no  effect  upon  the  decision  in  those  cases. 
Further,  it  was  contended  that,  if  necessary,  the  Kevis- 
ing  Barnster  had  power,  and  ought,  and  he  was  accord* 
ingly  asked,  to  amend  the  notice  of  objection.  Bollen  y. 
8outhall{c)j  Hartley  v.  Hal&e  (d). 

The  Eevising  Barrister  held  that  the  difference 
between  the  required  forms  of  notice  of  objection  of 
1878  and  1895  rendered  the  decision  in  Mortlock  v. 
Farrer  (a)  and  Hall  v.  Croppei*  {b)  inapplicable,  and  no 
longer  of  any  authority.  The  notice  of  objection  by 
the  respondent  to  the  appellant  was,  therefore,  in  his 
opinion,  bad.  But  he  further  held  that,  under  the 
circumstances,  the  cases  of  Bollen  y.  Southall(c)  and 
Hartley  v.  Halae  (d)  were  more  in  point  than  that  of 
Bridges  v.  Miller  (e),  and  that  he  had  power  to  amend 
under  the  Parliamentary  and  Municipal  Eegistration 
Act,  1878  (/).  In  order  to  make  the  lists  more  accurate 
he  exercised  his  discretion  by  allowing  the  notice  of 
objection  to  be  amended  by  inserting  therein  the  name 
of  the  appellant's  parish. 

The  names  of  sixty-one  other  persons,  whose  names, 
addresses,  and  parishes  were  set  out  in  the  case  after- 
wards stated  by  the  Revising  Barrister,  were  similarly 
objected  to  by  the  respondent. 

The  Bevising  Barrister  decided  that,  on  some  ground 
contained  in  the  respondent's  said  notices  of  objection 

(a)  Colt,  20 ;  6  C.  P.  J),  73.  {e)  Fox  #  Smith,  47 ;  20  Q.  B. 

\b)  Ibid.  29 ;  Ibid,  76.  J),  287. 

{e)  Colt.  368;  16  Q.  B.  J),  461.  (/)   41   &  42   T%et,  cap.  26; 

\d)  Fox  #  Smith,  129 ;  22  Q.  B,  seot.  28,  sab-seot.  2. 
D.  200. 
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thus  amended,  the  appellant's  vote  and  the  votes  of  the        1895. 
sixty-one  other  persons  were  all  bad,  and  he  accordingly     Sasdtobd 
expnnged  the  names  of  the  appellant  and  the  said        Bbal. 
BLxty-one  other  persons  from  the  respective  lists  in 
which  they  appeared. 

Due  notice  of  appeal  from  this  decision  was  given, 
and  the  Bevising  Baurrister  ordered  the  appeals  in  all 
the  before-mentioned  oases  to  be  consolidated. 

If  the  Court  should  be  of  opinion  that  the  said 
notices  of  objection  were  good,  or  that,  being  bad,  the 
Bevising  Barrister  was  right  in  amending  them,  then 
the  names  of  the  appellant  and  the  said  sixty-one  other 
persons  were  to  continue  expunged  from  the  said 
respective  lists ;  but  if  the  Court  should  be  of  opinion 
that  the  said  notices  of  objection  were  bad,  and  that  he 
was  wrong  in  amending  them,  then  the  names  of  the 
appellant  and  the  said  sixty-one  other  persons  were  to 
be  restored  to  their  said  respective  lists. 

JE.  TJ,  JBulleny  for  the  appellant.  No  amendment  in 
a  notice  of  objection  is  possible  where,  as  here,  you  have 
to  import  into  it,  from  information  to  be  gathered  out- 
side, some  omitted  particular.  In  all  the  cases  where 
such  an  amendment  has  been  allowed,  the  material  for 
supplying  the  omission  has  been  sufficiently  gathered 
from  the  notice  itself  or  some  other  document  connected 
with  it. 

The  form  prescribed  in  the  Eegistration  Order,  1895, 
seems  to  have  been  based  upon  the  decision  in  Mortlock 
V.  Farrer  (a).  Here  the  question  is  whether  the  voter 
can  be  compelled  to  go  out  of  his  way  to  ascertain 
whether  the  notice  was  intended  for  him,  the  particulars 

(fl)  (7o».  20;  sap.  D.  78. 
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1895.       neoessajy  to  identify  his  vote  with  that  mentioned  in 

Sawdfohd     the  notice — viz.,  the  statement  of  his  parish — beiQg 

BxAL.        omitted,  and  the  rest  of  the  notice  not  supplying  the 

omission.    Such  an  omission  makes  the  notice  bad,  and 

it  cannot  be  cured  by  evidence.    Bridges  v.  Miller  {a). 

[Lord  BussELL  of  Ejllowen,  L.G.J.  What  has 
that  case  to  do  with  it?  The  cases  that  affect  the 
point  are  Bollen  v.  Southall  {b)  and  Hartley  v.  Hake  (c).] 

When  those  cases  were  decided,  the  Begistration 
Order  of  1895,  directing  the  notice  of  objection  to  be 
made  in  the  present  form,  had  not  been  made. 

[Lord  BussELL  of  Killowen,  L.O.J.  Even  if  that 
be  so,  it  appears  from  the  case  that  the  Bevising 
Barrister  has  found  the  omission  to  be  a  pure  mistake 
and  not  misleading.] 

Yes ;  but  the  Bevising  Barrister  ought  to  have  done 
more  than  find  it  inferentially.  He  has  not  found 
whether  the  nimiber  on  the  list  inserted  in  the  notice  is 
capable  of  indicating  the  parish  or  only  the  individual 
If  only  the  latter,  it  would  not  be  sufficient.  Li  Bollen 
V.  Southall  {b)  the  omission  was  immaterial,  the  inf onna« 
tion  there  required  to  be  given  having  been  really  and 
substantially  given  though  in  an  imperfect  manner. 
It  was  merely  a  question  of  the  completeness  of  a 
description. 

The  omission  here,  however,  is  not  a  mere  mistake 
within  the  power  of  amendment.     The  objector  has 

(a)  Fox  ^  Smith,  47 ;   20  Q.  {e)  Fox  f  SmUh,   118 ;  22  Q. 

B.  D,  287.  B.  J>,  200. 

(»)  Colt.  368  ;  15  Q,  B\  D.  461. 
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omitted  substantial  information.    He  has  not  told  the        1895. 
person  objected  to  in  what  list  or  of  what  parish  his     Baxdvovd 


V. 


vote  is  entered  on  the  list.  Beal. 

Ward  Coldridgey  {or  the  respondent,  was  not  called 
npon. 


lord  BusssLL  of  Eillowsn,  L.G.J.  This  case  is 
really  unarguable.  If  ever  there  was  a  case  in  which 
an  amendment  ought  to  be  made,  this  is  such  a  case. 
A  notice  of  objection  to  the  name  of  Joseph  Sandford^ 
the  appellant,  being  retained  on  Division  I.  of  the 
Occupiers'  list  for  the  borough  of  Exeter  was  served 
upon  him  bj  the  respondent.  This  notice  specified  the 
number  on  the  list  representing  the  claim  or  right  to 
vote  of  the  person  objected  to,  viz., "  No.  on  list  1337." 
Though  it  may  be  that  there  were  a  number  of  parishes 
in  the  borough  of  Exeter^  and  a  number  of  lists  in 
which  the  same  number  might  appear,  yet  it  was  not  at 
all  likely  that  the  name  of  Sand/ard  would  happen  to 
appear  under  the  same  number  '^  1337"  in  more  than 
one  Ust,  nor  is  it  suggested  that  it  did  appear  in  the 
list  of  any  other  parish  under  that  number.  That 
being  so,  Sandford^  the  appellant,  would  be  under  no 
difficulty  in  identifying  his  vote  as  the  one  indicated 
by  the  notice. 

I  do  not  stop  to  consider  whether  the  notice  was  bad. 
It  may  be.  But  on  that  I  express  no  opinion.  The 
learned  Eevising  Barrister  has  found  that  the  omission 
was  a  mistake,  and  that  it  has  not,  and  could  not  have, 
misled  anybody.  Such  an  omission,  if  it  be  an  omission 
made  by  mistake  and  not  by  design,  the  Bevising 
Barrister  can  find  to  be  a  mistake  and  not  to  be  mis- 
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1895.  leading  and  ought  to  amend.  The  case  of  Bridges  v. 
Samdtobb     Miller  (a)  has  nothing  to  do  with  this  case.    There  the 

■rma't.  objection  was,  in  substance,  no  objection  at  all.  Here 
there  is  a  good  objection  in  substance,  but  an  immaterial 
statement  has  been  omitted.  The  Bevising  Barrister 
was  right  in  amending  the  notice,  and  the  appeal  must 
be  dismissed. 

Grantham  and  Vaughan  "Williams,  JJ.,  concurred. 

Appeal  dismissed. 

Solicitors — ^For  the  Appellant,  Templeton  Sf  CaXy  ior 
A.  E.  Dunnj  Exeter* 

For  the   Eespondent,  Preston,  Stow   ISf 
Preston,  for  Friend  8f  Beal,  Exeter. 

(a)  Fox  #  8mUh,  47 ;  20  Q.  B.  D.  287. 
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Habt,  Appellant ;  Beaed,  Respondent. 


A  T  a  Court  held  for  the  revision  of  the  lists  of  voters 
for  the  dty  of  Coventry^  Walter  Edward  Hart^  of 
Cox  Street,  ia  the  parish  of  Holy  Trinity  Withirij  within 
the  boundaries  of  the  oity  of  Coventry^  claimed  to  have 
his  name  entered  on  the  Paroohial  Electors  list  for 
such  parish  as  being  a  freeman  of  the  said  oity. 
The  claim  was  in  the  following  form : — 

"B.VniA. 
"  Claim  of  Parochial  Electors. 
"  To  the  Overseers  of  the  Parish  of  Holy  Trinity : 
<<I  claim  to  have  my  name  entered   in  the 
Parochial  Electors  Lost  for  your  parish  in  respect 
of  the  qualification  named  below — 


1895. 

Nov.  11; 

Freemen,  as 
such,  are  not 
entitled  to  be 
placed  on  the 
register  of 
paroohial 
electors,  not 
being  on 
<*8a3i  portion 
of  the  parlia- 
mentary 
register  of 
electors  as 
relates  to  the 
parish,"  with- 
m  the  mean- 
ing of  sect. 
2  (1)  of  the 
Local  GK>yem- 
ment  Aoti 
1894. 


Kflme  of  daimant 

in  fnU,  Snnuune 

baizigflxst. 


Hart»  Walter 
Bdward. 


Place  of  Abode. 


Cox  Street. 


Natoze  of  Qualification. 


Freeman  of  the  City 
of  Coventry  on 
Parliamentary  Be- 
tter No.  1467, 
Polling  District 
No.  11. 


Descriptioii  of 
Quahfylng 
Ptopcocty. 


"  Dated  this  16tli  day  of  August,  1895. 

(Signed)  "  Walter  Edward  Hart." 

The  facts  of  the  case  were  as  follows  : — 
Coventry  is  a  parliamentary  and  county  borough,  and 
contains    five    parishes:  Holy  Trinity    Within^  Holy 
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1895.  Trinitf/  Without,  Saint  MichaeVa  Within,  Saint  MichaePs 
Hake  Withouty  and  Stoke,  The  parishes  of  Saint  MichaeVa 
Bbaju).  Within  and  Holy  Trinity  Within  are  urban  pariflhes, 
and  together  form  the  municipal  city  of  Coventry  and 
ooimty  borough.  The  parishes  of  Saint  MichaePs 
Without  and  Holy  Trinity  Without  are  rural  parishes, 
and  together  form  the  Coventry  rural  district.  The 
parish  of  Stoke  is  a  rural  parish,  and  forms  part  of  the 
Foleshill  rural  district.  The  borough  has  been  divided 
for  electoral  purposes  into  twenty-five  polling  districts ; 
such  polling  districts  have  no  relation  to  the  parish 
boundaries,  one  polling  district  containing  parts  of  three 
parishes. 

The  freedom  of  Coventry  is  obtained  by  seven  years' 
apprenticeship  to  one  and  the  same  trade  within  the 
city  or  its  suburbs.  The  area  of  the  diy  and  the 
suburbs  is  by  custom  treated  as  conterminous  with  the 
parliamentary  borough. 

The  freemen  of  Coventry,  as  shown  by  the  register  in 
force  at  the  time  in  question,  numbered  3,889.  Of 
these,  three-fourths  approximately  were  entitled,  inde- 
pendently of  their  qualification  as  freemen,  by  reason 
of  the  occupation  of  lands  or  tenements  within  the  city, 
to  be,  and  were  in  fact,  on  the  burgess  roll,  and  there- 
fore on  the  register  of  parochial  electors.  The  remain- 
ing one-fourth,  among  whom  were  the  claimants,  had 
no  qualification  other  than  as  freemen.  If  a  freeman's 
qualification  alone  entitled  a  person  to  be  on  the 
parochial  register,  about  1,000  persons  would  have  been 
in  a  position  to  make  claims  similar  to  that  of  the 
appellant. 

Of  the  one-fourth  of  the  freemen  referred  to  above  as 
having  no  qualification  other  than  as  freemen,  a  number 
resided  within  the   parliamentary   borough;   the  re- 
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mainder  outside,  within  eeven  miles  of,  the  borough,  1895. 
and  had  no  connection  by  reason  of  residence  or  other-  Ham 
wise  with  anj  parish  in  the  borough.  BsAxir. 

The  council  of  the  city  had  from  time  to  time,  as  the 
polling  districts  were  altered  by  resolution,  allotted  the 
freemen  to  such  polling  districts  as  were,  by  reason  of 
proximity  to  their  dwelling,  most  convenient.  The 
resolution  in  force  at  the  time  in  question  was  dated 
July  1st,  1890,  and  allotted  the  freemen  residing 
outside  the  borough  among  polling  districts  Nos.  5, 10, 
20  and  24. 

On  the  parliamentary  register  the  names  of  all 
freemen,  whether  residing  withia  or  without  the  borough, 
did  not  appear  under  the  heading  of  a  parish,  but  were 
placed  in  a  separate  list  headed  simply  with  the  name 
of  the  polling  district,  no  reference  being  made  to  the 
parish. 

Such  heading  was  as  follows : — 

"  Polling  District  No. 
"  Freemen. 
*' Persons  entitled  to  be  registered  as  pcorlia- 
mentary  voters,  but  not  to  be  enrolled  as  bur- 


On  behalf  of  the  claimant,  the  definition  of  ''  paro- 
chial electors "  contained  in  section  2  (1)  of  the  Local 
Government  Act,  1894  (66  &  67  Vict.  cap.  73),  and  the 
definition  of  the  "  register  of  parochial  electors  "  con- 
tained in  section  44  of  the  same  Act,  were  referred  to, 
and  it  was  contended  that  as  the  claimant's  name 
appeared  on  the  freemen's  list,  and  consequently  on  the 
parliamentary  register  of  electors,  he  was  entitled  to  be 
a  parochial  elector,  and  that  the  words  ^^suoh  portion  of 
the    ...    .    register  of  electors  as  relates  to  the 
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1895.  parish  "  in  section  2  (1)  axe  restrictive  as  to  area  only, 
BjLsa  and  have  no  reference  to  qualification,  the  parliamentary 
3sASD.  register  being  made  up  for  the  whole  county  (or  division 
of  a  county)  out  of  the  lists  for  the  several  parishes. 

On  the  other  hand,  the  Eevising  Barrister  was  referred 
to  section  75  (2)  of  the  same  Act,  defining  the  expres- 
sion "  parochial  elector."  It  was  further  urged  that  a 
freeman's  claim  as  such  had  no  connection  with  a  parish, 
that  as  a  matter  of  fact,  as  stated  above,  the  freemen's 
names  did  not  appear  under  the  heading  of  a  parish, 
and  that  as  regards  freemen  living  outside  the  city 
(within  seven  miles),  who  would  be  equally  entitled 
with  those  living  within,  Pcu*liament  had  made  no 
provision  as  to  which  parish  such  freemen  should  be 
entitled  to  vote  in. 

It  was  further  argued  that  the  claim  was  miscon- 
ceived, inasmuch  as  if  the  claimant's  contention  was 
well  founded  he  was  already,  by  virtue  of  section  44  of 
the  Local  Government  Act,  1894  (a),  upon  the  register 
of  parochial  electors,  and  that  his  proper  course  was  to 
tender  his  vote  to  the  returning  officer  at  the  election ; 
but  against  this  contention  it  was  argued  that  the  claim 
was  rightly  made  under  section  44  (9)  of  the  Local 
Government  Act,  1894  {a). 

Fourteen  other  persons,  whose  names  and  qualifica- 
tions were  set  out  in  the  schedule  to  the  case  afterwards 
stated  by  the  Eevising  Barrister,  claimed  under  similar 
circumstances  to  have  their  names  inserted.  All  such 
persons  resided  within  the  city  but  had  no  qualification 
other  than  as  freemen. 

The  Eevising  Barrister  disallowed  the  claim  of  the 
said  Walter  Edward  Hart  and  the  said  fourteen  other 

(a)  66  k  67  r%et.  cap.  73« 
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persons.  Due  notioe  of  appeal  from  his  decision  was  1895. 
giyen,  and  he  ordered  the  appeals  in  all  the  before-  Trmnt 
mentioned  oases  to  be  consolidated.  bbibd. 

If  the  Court  should  be  of  opinion  that  the  decision 
of  the  Eeyising  Barrister  was  wrong,  the  register  was 
to  be  amended  by  inserting  the  names  of  Walter  Edward 
Hart  and  the  said  fourteen  other  persons  in  such  list  of 
parochial  electors  as  the  Court  should  decide. 

T.  Willea  Chiftj/y  for  the  appellant. 

The  question  in  this  ease  is  as  to  the  right  of 
the  "  freemen  "  of  the  city  of  Coventry  to  be  placed 
on  the  parliamentary  register,  in  such  a  way  as  to  be 
enabled  to  vote  at  the  election  of  guardians  under 
the  Local  Government  Act,  1894  (a).  The  question  is 
limited  to  the  case  of  such  of  the  freemen  as  reside 
inside  the  borough,  and  who  have  no  qualification  but 
that  of  £reemen,  and  who  are  therefore  not  on  the  local 
government  register.  The  names  of  freemen  are  placed 
on  the  parliamentaiy  register  in  a  separate  list  without 
any  reference  to  any  particular  parish,  as  in  the  case  of 
other  electors.  It  is  submitted  that  they  ought  further 
to  be  allocated  to  particular  parishes  on  the  register,  as 
this  is  necessary  to  the  enjoyment  of  the  right  they  claim 
of  voting  as  parochial  electors.  Section  20  (3)  of  the 
Local  Government  Act,  1894  (a),  provides  that  theelectors 
of  guardians  shall  be  the  parochial  electors,  and  where 
the  parish  is  divided  into  wards,  the  electors  of  guar- 
dians of  each  ward  shall  be  such  of  the  parochial  electors 
as  have  qualifications  within  the  ward.  This  section 
thus  draws  a  distinction  between  qualification  in  respect 
of  area  and  other  qualifications,  and  when  you  are 

(a)  6t  k  67  Ttet.  cap.  73. 
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1895.       dealing  with  a  parish  the  oonstitaents  are  the  parochial 

TTAiwr        electors  as  such. 

Balio).  Sections  2  (1)  and  44  (1)  of  the  Local  Goveminent 

Act,  1894  (a),  define  who  are  to  be  "  parochial  electors," 
and  of  whom  the  "  register  of  parochial  electors  "  shall 
consist,  viz.,  those  persons  who  are  registered  in  such 
portion  of  the  local  government  register  of  electors  and 
the  parliamentarj  register  of  electors  as  relates  to  a 
parish.  The  question  turns  upon  the  words  in  these 
sections,  "  as  relates  to  a  parish." 

The  right  of  freemen  to  the  franchise  is  preserved  by 
the  Eeform  Act,  1832  (6),  section  32 — and  by  section  14 
of  the  Parliamentary  Registration  Act,  1843  {c)y  it  is 
the  duty  of  the  town  clerk  to  prepare  and  publish  the 
lists  of  freemen — and  it  is  submitted  that  the  effect  of 
sections  47  and  48  of  the  latter  Act  is  to  entitle  such 
persons  to  have  their  names  put  in  a  list  for  parishes  or 
townships — the  freemen's  list  as  well  as  the  list  of  other 
voters  ought  to  be  so  divided,  otherwise  they  cannot 
obtain  their  rights  as  parochial  voters.  It  is  admitted 
there  is  no  express  intention  to  confer  the  parochial 
vote  on  freemen,  but  neither  is  there  such  intention  in 
regard  to  persons  having  lodger  or  service  franchise, 
who  are  entitled  only  by  reason  of  being  on  the 
parliamentary  register.  There  is  no  reason,  therefore, 
why  freemen,  being  also  entitled  to  be  on  the  parlia- 
mentary register,  should  not  have  the  same  right. 

[Lord  EussELL  of  Killowen,  L.O.J.  But  what  is 
your  interpretation,  as  regards  freemen,  of  the  words 
"as  relates  to  any  parish"?  The  words  have  their 
meaning  in  the  case  of  lodgers  who  are  treated  as 
inhabitant  occupiers.] 

(a)  66  &  57  Vict.  cap.  73.  («)  6  VicL  cap.  18. 

(6)  2  ft  3  mU.  4,  cap.  45. 
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It  is  submitted  that  sections  47  and  48  of  the  Par-       ^Q^^* 
liamentaiy   Eegistration    Act,    1843  (a),    require    the       Habt 

V. 

division  of  the  parliamentar j  lists  into  parishes.  The  Bsabd. 
Looal  Gk>Temment  Act,  1894  (i),  provides  for  the 
voting  of  electors  according  to  parishes,  and  this  is 
really  the  adoption  and  application  to  that  Act  of  the 
method  of  section  47  of  the  former  Act.  Freemen 
being  entitled  to  be  on  the  parliamentary  register,  core 
also  entided  to  be  so  arranged  in  parish  divisions  that 
they  may  properly  come  on  the  parochial  register. 

CarveTy  lot  the  respondent.  The  appellant's  argu- 
ment depends  on  a  view  of  section  47  of  the  Parlia- 
mentary Eegistration  Act,  1843  (a),  which  has  never 
been  adopted  in  practice.  The  parliamentary  register 
always  shows  one  set  of  lists  of  voters  for  parishes,  and 
another  list  of  freemen  as  prepared  by  the  town  clerk 
under  section  14  of  that  Act.  Section  47  of  the  Act 
does  not  require  the  town  derk  to  frame  those  lists  in 
any  different  way,  but  provides  that  after  the  arrange- 
ment of  the  names  in  the  several  parish  lists,  there  shall 
follow  a  list  of  those  who  do  not  fall  within  the  parish 
lists;  this  is  the  list  which  comprises  freemen.  No 
purpose  would  be  served  by  putting  freemen  into  the 
parish  lists,  and  moreover,  it  would  be  impracticable,  as 
the  freemen's  list  comprises  some  who  reside  outside  the 
borough. 

[Freemen  are  not  required  to  live  in  any  particular 
parish  in  or  part  of  the  borough,  but  only  for  six 
months  within,  or  within  seven  miles  of,  the  borough, 
and  within  those  limits  they  may  move  from  place  to 
place. 

If  the  appellant  is  right,  the  whole  of  the  parlia- 

(«)  6  r%a.  cap.  18.  {h)  66  #  67  Tuft.  cap.  73. 
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1895.  mentary  list  must  be  diyided  into  parish  lists.  But  the 
Haet  ^^  0^  ^^^  (^)  does  not  provide  for  this,  nor  does  the 
bZlsd  Local  Government  Act,  1894  (6),  require  it,  for  sec- 
tion 2  (1)  of  this  Act  speaks  of  "  such  portion  .  .  . 
of  the  parliamentary  register  of  electors  as  relates  to 
the  parish."    So,  too,  section  44  (1)  of  the  same  Act. 

Where  the  arrangement  of  freemen  in  divisions  on 
the  register  is  required,  the  Legislature  has  recognized 
this  by  special  enactment,  as  in  section  14  of  the 
Eedistribution  of  Seats  Act,  1885  (c). 

Then  section  60  of  the  Act  of  1894  (b)  provides  for 
the  division  of  parishes  into  wards,  in  which  case  the 
parochial  electors  are,  by  section  20  (3),  those  who  are 
registered  in  respect  of  qualifications  in  the  several 
wards. 

Lastly,  if  freemen  may  vote  at  all  as  parochial 
electors,  they  may  vote  for  every  parish  in  the  borough. 
Local  Government  Act,  1894  (6),  sect.  44  (6). 

Chittf/  replied. 

Cur.  adv.  vult. 


Dee.  7.  Lord  Russell  op  Killowen,  L.C.  J.    This  is   an 

appeal  from  the  Revising  Barrister  at  Coventry ^  who 
rejected  the  claim  of  the  appellant  to  have  his  name 
entered  on  the  list  of  parochial  electors  for  the  parish 
of  Holy  Trinity  Within.  The  appellant  is  a  freeman  of 
the  city  of  Coventry^  and  by  virtue  of  his  being  a  free- 
man, entitled  to  exercise  the  parliamentary  franchise 
for  the  borough;  but  he  has  no  other  qualification. 


(a)  6  Vict.  cap.  18.  {e)  48  &  49  T%ei.  cap.  28. 

(b)  66  k  67  Viet.  cap.  73. 
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The  names  of  fhe  freemen  are  entered  on  the  parlia-  1895. 
mentary  register,  but  not,  as  those  of  other  voters  are,  Habt 
nnder  the  heading  of  a  parish.  These  are  placed  in  a  Beasd. 
B6p€urate  list  simplj  with  the  name  of  the  polling 
district  to  which  they  have  been  allotted.  The 
difficulty,  then,  arises  nnder  section  2  (1)  and  sec- 
tion 44  (1)  of  the  Local  Government  Act,  1894  (a),  by 
which  "  parochial  electors  "  and  "  register  of  parochial 
electors"  respectively  core  defined.  Section  2  (1)  is  as 
follows : — "  The  parish  meeting  for  a  rural  parish  shall 
consist  of  the  following  persons,  in  this  Act  referred  to 
as  parochial  electors,  and  no  others,  namely,  the  persons 
registered  in  such  portion  either  of  the  local  government 
register  of  electors  or  of  the  pcorliamentary  register  of 
electors  as  relates  to  the  parish."  The  material  part  of 
section  44  (1)  is  as  follows : — "  The  local  government 
register  of  electors  and  the  parliamentary  register  of 
electors,  so  far  as  they  relate  to  a  parish  shall,  together, 
form  the  register  of  the  parochial  electors  of  the  parish." 
The  appellant  and  others  are  admittedly  not  on  the 
local  government  register  of  electors,  and  the  question 
IB  whether,  not  being  registered  in  a  portion  of  the 
parliamentary  register  which  relates  to  the  parish,  they 
are  entitled  to  be  placed  on  the  register  of  parochial 
electors.  It  is  agreed  on  both  sides  that  this  method 
of  dealing  with  the  names  of  freemen  has  been  the 
practice  for  a  long  time,  and  it  seems  to  me  that  the 
Legislature  must  be  taken  to  have  had  cognizance  of 
this  practice.  I  find  it,  therefore,  impossible  to  get 
over  the  plain  words  of  both  sections,  and  I  think  the 
BevisLQg  Barrister  was  right,  and  that  he  could  not, 
having  regard  to  the  words  ^^  no  others  "  in  section  2  (1), 

(a)  56  &  57  net.  oap.  78. 
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1B95«      have  properly  placed  these  freemen  on  the  poroohial 


ttaiw  register.  But  the  appellant's  counsel  contended,  even 
Bbabd.  if  the  Eeyising  Barrister  were  right,  that  by  reason  of 
sections  47  and  48  of  the  Parliamentary  Begistration 
Act,  1843  (a),  the  name  of  the  appellant  ought  to  have 
been  placed  by  the  town  clerk  under  a  parish  in  the 
parliamentary  register — ^in  other  words,  that  by  yirtue 
of  those  sections  it  is  the  duty  of  the  town  detrk  to  put 
every  name  under  a  parish.  In.  my  judgment,  this 
question  is  not  properly  raised  in  the  case  before  us.  I 
think  the  Bevising  Barrister  had  no  power  to  do  what 
it  is  now  contended  ought  to  have  been  done  by  the 
town  clerk.  But,  as  the  question  of  the  right  of  freemen 
to  be  placed  on  the  parliamentary  register  under  a 
parish  has  been  fully  argued  before  us,  I  think  it  proper 
to  express  my  judgment  upon  that  point.  The  sections 
relied  on  are  sections  47  and  48  of  the  Act  of  1843  {a). 
I  do  not  read  these  sections  in  the  sense  contended  for. 
The  duty  imposed  on  the  town  derk,  when  the  list  of 
voters  is  received  from  the  Bevising  Barrister,  is,  I 
think,  merely  to  have  the  names  which  appear  as 
belonging  to  a  parish  or  township  printed  or  arranged 
in  alphabetical  order.  I  cannot  find  any  direction  to 
place  everp  name  under  same  parish,  which  is  the  appel- 
lant's contention.  The  difficulty  would  arise  as  to  the 
parish  to  which  a  freeman  should  properly  be  allotted. 
Upon  what  principle  is  the  town  clerk  to  proceed  P  It 
is  suggested  that  he  ought  to  allot  to  the  parish  in 
which  the  freeman  lives.  I  find  no  such  principle  laid 
down  in  the  Act.  And  what  is  to  be  done  with  freemen 
residing  outside  the  parliamentary  limits  P  As  to  these 
the  learned  counsel  suggested  that  there  was  adifEerence 

(«)  6  Vki.  QKg.  18. 
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between  these  outside  residentB  and  inside  residents,        1895. 
but  I  oan  see  no  grounds  for  this  suggestion.    If       baxs 
freemen  qud  freemen  are  entitled  to   be  put  on  the      Bbasd. 
parliamentary  register  in  a  manner    to    give   them 
parochial  franchises,  I  do  not  see  that  they  can  properly 
be  divided  into  resident  and  non-resident  classes.    By 
such  residence  as  the  resident  freemen  have,  they  have 
no  parochial  rights  of  franchise. 

In  my  judgment,  therefore,  the  contention  of  the 
appellant  fails  on  both  groimds.  It  is  dear,  to  my 
mind,  that  the  Legislature  intended  by  its  definition  of 
parochial  electors  to  include  only  those  persons  who 
had  the  qualification  either  of  ownership  or  of  occupation 
of  land  or  houses  within  the  parish.  This  the  freeman 
may  or  may  not  have,  but  if  the  appellant's  contentions 
are  correct  they  would  all  have  to  be  treated  on  the 
same  footing.  Their  franchise  is  a  purely  personal  one, 
in  no  way  dependent  on  ownership  or  occupation,  and 
I  think  that,  in  the  absence  of  any  other  qualification, 
they  are  rightly  excluded  from  the  register  of  parochial 
electors.  It  seems  to  me,  moreover,  that  if  the  mere 
&ct  of  being  on  the  pcu^liamentaiy  register  as  a  freeman 
were  a  sufficient  qualification,  then  the  freemen  would, 
under  section  44  (4)  of  the  Local  G-ovemment  Act, 
1894  (a),  be  equally  qualified  as  parochial  electors  in 
a//  the  parishes  in  the  borough,  there  being  no  reason 
why  they  should  belong  to  one  more  than  another. 
The  appeal  will  therefore  be  dismissed. 

GhEtAin?HAM,  J.  In  my  judgment  the  Bevising  Bar- 
zister  was  right,  and  this  appeal  must  be  dismissed. 
Erom  tiie  statements  made  in  the  course  of  the  argu- 

(«)  66  ft  67  Fi<^.  oap.  78. 
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1895*  ment  it  is  eyident  that,  since  the  Befonn  Act  of 
Ham  1832  {a)y  freemen  have  been  put  in  a  separate  list  in 
BeIsd.  *h®  poll  books  for  the  boroughs  of  England  where 
freemen  have  votes.  Praotioally,  from  that  time  the 
freemen's  franchise,  though  an  ancient  one,  became  an 
anomaly  in  our  electoral  system,  and  the  vote  being 
often  in  respect  of  personal  qualifications,  such  as  birth 
and  parentage,  it  was  very  desirable  to  keep  the  list  of 
freemen  voters  separate  from  the  parish  list  of  those 
who  voted  in  respect  of  qualifications  originating  in  the 
parish  in  which  their  names  were  entered.  Many  of 
the  freemen  did  not  Uve  in  the  borough  at  all,  so  that 
there  was  of  necessity  a  separate  list  for  them  apart 
from  the  lists  of  the  ordinary  voters  who  lived  in,  and 
voted  in  respect  of  qualifications  in,  the  various  parishes 
of  the  borough. 

By  sections  13  and  14  of  the  Eegistration  Act, 
1843  (i),  it  is  clear  that  separate  lists  were  to  be  made 
out  by  the  overseers  and  town  clerk  respectively,  and  I 
can  see  nothing  in  sections  47  and  48  of  that  Act  to 
show  that  these  lists  were  ever  to  be  amalgamated  or 
mixed  up,  and  it  would  be  strange,  indeed,  if  that  had 
been  the  intention  of  the  Legislature,  that  that  intention 
had  never  had  effect  given  to  it. 

The  Local  Government  Act,  1894  (c),  admittedly 
would  not  apply  to  freemen  as  such — that  is  to  say, 
freemen,  as  such,  would  not  be  included  in  the  term 
"  parochial  electors  "  as  defined  by  that  Act — ^because 
they  did  not  appear  in  such  portion  of  the  parliamentary 
list  of  electors  as  relates  to  the  parish.  It  is  a  most 
unusual  request,  therefore,  to  ask  us  to  treat  them  as 
if  they  had  been  in  such  list.    As  they  were  not  in 

(a)  2  &  8  mu.  4,  cap.  46.  (e)  66  &  67  Viet.  cap.  73. 

{b)  6  net,  cap.  18. 
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the  list,  and  are  not  mentioned  in  the  Act,  we  must       1895. 
assnme  that  it  was  not  intended  to  include  them  as       habt 
parochial  electors.    And  I  do  not  see  how  under  any      BeIbd. 
circumstances  the  Eevising  Barrister  could  have  in- 
cluded them.     The  clerk  of  the  peace  and  town  clerk 
respectively  prepare  the  lists  for  the  Revising  Barrister, 
and  he  does  not  alter  the  way  in  which  the  Usts  are 
made  up.    If  the  appellant  wishes  to  succeed  he  must 
therefore  get  the  lists  altered  by  them,  though  how  he 
IB  to  do  that,  unless  he  can  do  it  by  mandamus,  I  do 
not  know.    At  any  rate  that  is  not  the  application  be- 
fore us,  and  this  appeal  must  be  dismissed. 

Yaughan  Williams,  J.,  concuxred  in  the  judgment 
of  the  Lord  Chief  Justice. 

Appeal  dismissed — ^Leave  to  appeal  granted. 


Solicitors— For  the  Appellant,  SharpSj  Parker^  Frit' 
chards  and  Barhafn^  for  Hughea  8[ 
Ifasser,  Coventry. 

For  the  Bespondent,  Crowdera  and  Vizard^ 
for  Beard  S;  Co.,  Coventry. 
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1895. 

Jfav.  11,  12; 

Dee.  7. 


SouTTER,  Appellant ;  Roderick,  Respondent, 
Le  Blonde's  Case. 


AT  a  Court  held  on  the  30th  of  September,  1896,  for 

the  revision  of  the  lists  of  voters  for  the  borough 

of  Southtcarky  Francis  William  Sautter  duly  objected  to 

the  name  of  Alfred  George  Le  Blonde^  of  3,  Hamilton 


Xn  the  olaim 
of  a  voter  the 
qaalifying 
property  was 
described  in 
the  fourth 

Mj'nSimond  Square,  being  inserted  in  the  list  of  occupiers  for  the 

Boad,  Stam- 
ford HiU; 
3,  Hamilton 
Square.    It 
was  proved 
that  the  voter 
had  oocupied 
the  two 
houses  in 
immediate 


Bermandsey  Division  of  the  said  borough. 

The  said  Alfred  George  Le  Blonde  duly  claimed  to 
have  his  name  inserted  in  the  said  list  of  occupiers. 
The  following  is  a  copy  of  the  daim : — 


for  the 
qualifying 
period.    In 
the  third 
oolmmi  the 
nature  of  the 
qualification 
was  by  mis- 
take stated 
as  *' dwelling-- 
house." 
Held,  that 
the  fair  in- 
terpretation 
of  the  claim 
was  that  it 
was  for  the 
successive 
occupation  of 
two  houses, 
and  that  tiie 
Revising- 
Barrist^ 


Name  of  Claimant 

in  full,  Bonuune 

being  fliBt. 


Le  Blonde,  Alfred 


Place  of  Abode. 


3,  Hamilton 
Square. 


Nature  of 
Qualification. 


Dwelling- 
house. 


Description  of  Qualifying 
rroperty. 


69,  Richmond  Bead, 

Stamford  Hill. 
3,  Hamilton  Square. 


It  was  proved  that  Alfred  George  Le  Blonde  had 
occupied  the  two  dwelling-houses  set  out  in  the  fourth 
column  of  the  said  claim  in  immediate  succession  and 
for  the  qualifying  period.  The  claims  of  seventeen 
other  persons,  whose  names  were  set  out  in  a  schedule 
to  the  case  afterwards  stated  by  the  Eevising  Banister, 
were  objected  to  under  similar  circumstanoes. 

It  was  contended,  on  behalf  of  the  appellant,  that 
had  power  to  the  claims  were  invalid  by  reason  of  the  omission  of  the 

amend  and 

was  right  in  word  "  succcssive "  in  the  third  column  of  the  said 

adding  if  e  ^  daims,  and  that  the  Revising  Barrister  had  no  power 

oessive'lSi  to  insert  the  word  "  successive,"  as  it  gave  the  claimant 

the  third  another  and  different  qualification. 
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The  Bevising  Banister  decided  that  the  notioe  of       1895. 
ohiim  was  in  suffioient  oompUanoe  with  section  16  and      Boutxbb 
Schedule  B.,  Form  No.  6,  of  the  Parliamentary  Eegis-     BoDmoc. 
tration  Act,  1843  (a),  for  the  third  and  fourth  columns  liBlotob's 
taken  together  showed  a  qualification  in  respect  of  the        ^^"■* 
suooessiye  occupation,  and  that  it  was  not  necessary  to 
insert  the  word  ^'  suocessiye/'  but  that  if  it  was  neces- 
sary he  had  power  to  do  so,  and  he  accordingly  inserted 
the  name  of  the  said  Alfred  Oeorge  Le  Blonde  and  of  the 
said  seventeen  other  persons  in  the  said  list. 

Due  notice  of  appeal  from  this  decision  was  given, 
and  the  appeals  were  ordered  to  be  consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision  of 
the  Bevising  Barrister  was  wrong,  the  register  was  to 
be  amended  by  erasing  the  names  of  the  said  Alfred 
George  Le  Blonde  and  the  said  seventeen  other  persons 
from  the  said  list. 

CodeUoej  tar  the  appellant.  This  case  is  governed 
by  Ibakett  v.  Kaufmann  (b)  following  Bartlett  v. 
Oibbs  (c)j  where  it  was  held  that  the  Bevising  Bar- 
lister's  power  of  amendment  was  limited  to  cases  where 
the  amendment  did  not  change  the  nature  of  the 
qualification.     (41  &  42  Vid.  cap.  26,  sect.  28.) 

The  form  of  claim  for  occupation  voters  is  prescribed 
by  the  Eegisfration  Order,  1896,  Schedule  HI.,  Form  H., 
**  Notioe  of  Claim  (Occupation  Electors)." 

The  nature  of  the  qualification  being  stated  in  this 
claim  to  be  ^^  dwelling-house,"  to  amend  it  by  adding 
^  successive "  would  be  to  change  the  nature  of  the 
qualification. 


(«)  6  Ff^.  oap.  18.  {c)  1  LtiHff.  7Z;  SM.tG.  81. 

(h)  CbU.  489;  16  4.  B.  D.  279* 
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1895.  [Lord  EussELL    of   Killowen,  L.O.J.     Suppose, 

'  SoirrTKB  in  the  fourth  oolumn  in  this  claim,  the  word  "  after- 

RoDEEioz,  wards  "  appeared  between  the  houses  described.] 


X^  Blonds'9 

Cabb.  That  would  be  a  different  case.     But  it  seems  doubt- 

ful whether,  in  view  of  the  decisions  of  the  Court  of 
Appeal,  even  then  the  third  column  could  be  amended. 
The  qualification  must  be  distinctly  and  appropriately 
described.  If  you  describe  in  the  third  column  a  quali- 
fication of  a  nature  different  from  that  which  you  are 
going  to  prove,  that  is  not  a  mistake  which  can  be 
amended, 

[Lord  Eussell  of  Eillowen,  L.G.  J.  The  question 
is,  what  would  any  one  reading  this  claim  suppose  it  to 
mean.  Would  he  not  imderstand  it  to  be  a  daim  for 
houses  in  succession  P] 

Not  necessarily.  Li  practice,  it  is  often  found  that 
the  second  house  is  merely  added  as  denoting  the 
address  of  the  claimant  at  the  time  of  making  his 
claim,  and  not  as  being  any  part  of  his  qualification. 

[Lord  Eussell  of  Eilloviten,  L.O.J.  Is  not  the 
position  on  the  authorities  this  P  If  a  man  makes  a 
claim  for  a  qualification  which,  though  not  correctly 
described,  is  substantially  indicated,  his  claim  may  be 
amended  by  correcting  the  description  P] 

It  is  submitted  not ;  but  that  the  description  must  be 
of  the  qualification  he  intends  to  prove.  In  Plan^  v. 
Potts  {a)  the  Court  of  Appeal  decided  that  a  Eevising 
Barrister  can  only  amend  an  insufficient  description  of 

{a)  Fox  ^  Smith,  206 ;  (1891)  1  Q.  B.  256. 
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{he  qnalifloation,  but  oannot  alter  the  description  into  a       1895. 
desooription  of  another  qnalifioation.    Lord  Eshery  M.B.,      Soutisb 
there  said  (a) :  '^  In  the  case  of  occupation  lists,  he  would     bodzbigk. 
have  no  power  to  amend  the  description  of  qualification  j^  Blohdb's 
in  the  third  column  in  the  absence  of  a  declaration        P^^' 
under  section  24  {b) ;   and  in  revising  the  ownership 
lists,  he  has  no  power  to  alter  the  qualification  in  the 
third  column  at  all."    And  Foakett  v.  Kaufmann  {c) 
has  decided  that  '^  successive  occupation  "  and  the  ^^  oc- 
cupation of  a  single  dwelling-house  "  are  separate  and 
distinct  qualifications. 

[Lord  Bttssell  op  Killowen,  L.O.J.  Why  is  not 
Sitehim  v.  Brown  (d)  applicable  P] 

It  is  submitted  that  case  is  in  the  position  of  Lynch 
V.  Wheatley  (e)  and  Ibrd  v.  Hoar  (/),  and  impliedly 
overruled  by  Ibakett  v.  Kdu/tnann  (c)  and  Plant  v. 
Potts  (ff). 

[Vaughan  "Williams,  J.  Hitchina  v.  Brotvn  (d)  is 
really  in  two  parts.  The  first  part  affirms  that  "  dwell- 
ing-houses in  succession"  is  part  of  the  qualification 
^' house."  That  is  gone,  I  agree.  The  second  part 
puts  this  view,  that  the  claim  as  there  stated,  even  if  it 
is  necessary  to  have  a  statement  that  it  is  for  ^^  houses 
in  succession,"  is  sufficiently  stated  if  the  third  column 
be  read  in  the  light  of  the  fourth  column,  for  anyone 
so  reading  it  would  so  understand  it.] 

(a)  (1891)  1  Q.  B.  at  p.  264.  (e)    Colt.  864,  8ub  nom.  Blom 

{h)  41  k  42  Viet.  oap.  26.  t.  Wheatley;  14  Q.  3.  D,  604. 

{c)  CbU.  466;  16  Q.  B.  J>.  at  (/)  Colt.  854;  14  Q.  B.J).  607. 

p.  286.  (})  Fax  ^  Smith,  206 ;  (1891) 

(i)  1  Luiw.  328 ;  2  (7.  B.  26.  1  Q.  B.  266. 
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1895.  Even  if  that  be  so,  in  that  oaee  the  words  **  and 

BonrsxB     previously  "  appear  in  the  fourth  oolmnn. 

V. 

BODBBIOC 

—  [Lord  EussBLL  of  Killowen,  L.O.  J.    Tou  say  those 

Oasb.  words  make  a  distinction.  There  is  the  strong  passage 
in  the  judgment  of  Lord  Esher^  M.E.,  in  Flant  v. 
Potts  {a)y  that  there  is  no  power  to  amend  the  descrip- 
tion of  qualifioation  in  the  third  column  in  the  absence 
of  a  declaration.  Does  that  mean  that  without  a  decla- 
ration the  Eevising  Barrister  cannot  amend  the  third 
column  at  all,  or  that  he  cannot  amend  the  third  column 
so  as  to  alter  the  qualification  which  is  in  fact  shown  on 
the  daim  P  Lqpesy  L. J.,  says  (a),  "  I  have  come  to  the 
conclusion  that  they  (the  words  of  sub-sects.  12  and  13 
of  41  &  42  Vict.  cap.  26,  section  28)  empower  a  Bevising 
Barrister  to  correct  an  insujBOicient  or  inaccurate  state- 
ment of  qualification  in  the  third  column,  provided 
such  correction  does  not  involve  a  change  or  alteration 
of  the  qualification  as  it  appears  in  the  list."] 

The  character  of  the  description  in  the  third  column 
ought  to  be  considered  standing  alone. 

[Lord  EussELL  of  Killowen,  L.C.J.  The  case 
seems  to  show  that  if  you  have  to  amend  the  fourth 
column  in  such  a  way  as  to  change  the  qualification 
there  stated,  you  cannot  then  alter  the  description  of 
the  qualification  in  the  third  column.  It  does  not  go  the 
length  of  saying  that  if  you  have  a  sufficient  statement 
of  the  qualification  in  the  fourth  column  you  cannot  then 
amend  the  third.] 

[Vaughan  Williams,  J.    Tou  are  mixing  up  two 

(a)  Fox  ^  Smith,  206 ;  (1891)  1  Q.  B.  at  p.  264. 
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tilings,  inmiffioienqy  of  qualifloation  and  inmiffioienoj  of       1895. 
desoription.    The  first  oannot  be  amended,  the  second      Souttbb 


V. 


oan.     Can  you  in  no  case  avail  yonrself  of  the  inf onna-    BoDBBzaK. 
tion  in  the  fourth  oolnmn  P]  La  Blohss's 

OlSB. 

The  oases  seem  to  go  nearly  that  length. 

[Vaughan  Williams,  J.  Suppose  you  have  in  the 
fourth  column  several  houses  stated  with  the  words  "  in 
succession  "  added  ?] 

That  might  be  sufficient. 

[Vaughan  Williams,  J.  Then  is  it  not  a  question 
what  the  fourth  column  states  or  means  P] 

Mann  v.  Johnson  and  Hurcum  v.  Hilleary  (a)  follow 
Foakett  v.  Kaufmann  (6),  and  support  the  appellant's 
contention. 

[Lord  Btjssell  of  Killowen,  L.O.J.  The  voter 
there  claimed  to  alter  the  qualification  as  stated  in  the 
fourth  column.] 

Seber  Jones  for  the  respondent. 

[Lord  Eussell  of  Killowen,  L.O.  J.  The  difficulty 
is  this.  "House"  and  "houses  in  succession"  are 
different  quaUfioations.  Suppose  it  had  turned  out 
that  the  claimant  had  occupied  one  house  only  for  the 
whole  time.    Would  this  then  be  a  good  claim  P] 

That  might  faU.  within  the  decision  of  Mann  v.  John- 
son and  Hurcum  v.  Hilleary  {a).    But  in  this  case,  on 

(a)  Fos^8miUh,U6\  (1894)1  (h)  Cott.  466;    16   Q,  B.  J). 

Q.  S.  679.  279. 
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1895.       the  faoe  of  the  claim,  there  is  a  qualification  stated  for 

SouTTEB      the  successive  occupation  of  the  two  houses.    Tou  must 

EoDBBioK.     r®8d  the  third  colunm  in  the  light  of  the  fourth,  and 

Lb  Blowdb's  ^^  reasonable  construction  of  the  fourth  column  is  that 

Gabs.       there  is  a  claim  for  the  occupation  of  two  houses  in 

succession. 

Costelloe  replied. 

Cur.  adv.  vuit 


Bee.  7.  Lord  EussELL  OF  KiLLowEN,  L.O.J.      Thifl  is  an 

appeal  from  the  Eevising  Barrister  of  Southwark  who 
allowed  the  claim  of  Alfred  George  Le  Blonde  to  have 
his  name  inserted  in  the  list  of  occupiers  for  the  borough. 
His  claim  was  in  the  following  form : 

(HiB  Lordship  read  the  notice  of  claim  set  out  above, 
and  continued) — 

It  was  proved  that  the  claimant  had  occupied  the  two 
dwelling-houses,  set  out  in  the  fourth  column,  in  imme- 
diate succession  and  for  the  qualifying  period.  It  was 
objected  by  the  appellant  that  the  claim  was  invalid 
by  reason  of  the  omission  of  the  word  ^^  successive  "  in 
the  third  column,  and  that  the  Bevising  Banister  had 
no  power  to  amend  the  claim  by  inserting  the  word 
"  successive,"  because,  it  was  contended,  it  gave  another 
and  a  difierent  qualification.  The  Bevising  Barrister 
overruled  both  objections,  and  from  that  deddon  this 
appeal  is  brought. 

The  first  question,  therefore,  is  whether  the  claim  as 
it  originally  stood  was  sufficient.  The  appellant  con- 
tended that  by  reason  of  the  instructions  to  overseers  in 
the  Eegistration  Order,  1895,  Schedule  HI.,  Part  I., 
section  17  (i)  (b) ,  the  qualification  should  have  been  stated 
as  ^^dwelling-house    (sucoessiYe)."     The    respondent 
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relied  on  the  case  of  Hitchins  v.  Brown  (a)  as  establish-        1895. 
ing  the  suffidenoy  of  the  claim.     In  that  case  "  house  "  ""sourm 
only  appeared  in  the  third  column,  but  in  the  fourth     rodrmck. 
column    both  were    fully  described    with    the  word  j^^-^^^^^ 
"previously"  before   one  of    them.      The    Eevising        C^™- 
Barrister  amended    the  claim   by  inserting  '^  houses 
occupied  in  immediate  succession."     The  Court  held 
on  appeal  that  the  claim  was  originally  sufficient,  but 
that  the  amendment  made  it  more  accurate.    Since  that 
case,  however,  was  decided,  the  Registration  Order  above 
referred  to  has  been  issued,  and  I  think  that,  having 
regard  to  the   instructions  it  contains,  the  qualifica- 
tion was  not  sufficiently  described. 

The  real  question  in  the  case  is  the  second  one, 
namely,  Had  the  Bevising  Barrister  power  to  amend 
the  statement  of  the  qualification  as  he  did  P  It  was 
contended  on  behalf  of  the  appellant  that  he  had  not, 
because  it  gave  the  claimant  a  different  qualification 
from  that  stated.  If  that  really  is  the  result  of  the 
amendment,  then  the  Eevising  Barrister  clearly  had 
not  the  power  to  make  the  amendment,  and  for  autho- 
rity on  this  point  it  is  sufficient  to  refer  to  the  cases  of 
BartlettY,  Gtbba  (b)  B,nd  Ibskett  y.  Eaufmann{c).  But 
is  that  the  effect  of  the  amendment  P  To  answer  this 
question  it  is  important  to  see  what  was  exactly  the 
qualification  stated.  It  seems  to  me  that,  giving  to  it  a 
reasonable  construction,  the  qualification  stated  must  be 
taken  to  be  for  successive  occupation.  The  claimant 
could  not  qualify  by  occupation  of  two  houses  except 
by  reason  of  successive  occupation,  and,  therefore,  the 
&ir  interpretation  of  the  claim  seems  to  me  to  be  that 
it  is  one  for  successive  occupation.    It  was  contended 

(»)  1  Lutw.  32S ;  2  a  B.  26.  {c)  Colt.  466 ;  16  Q,  B.  D.  279. 

(b)  1  JMw.  1Z;  6M.^e.  81. 
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1 895.       that  the  claim  might  be  regarded  as  being  for  oooapation 

SouTiEB      of  one  or  other  of  the  two  houjaes  during  the  qualifying 

BoDKEioK.     period.    But  even  if  that  be  so  (which  I  do  not  think), 

Lb  Blohdi'b  ^®^  ^^  ^^  ^^^  ^*  ^®  *^^  houses  is  surplusage,  and 

^^^^'       the  Eevising  Barrister  would  have  to  amend  by  striking 

out  one  or  the  other,  so  as  to  make  it  dear  in  respect  of 

which  the  qualification  was  claimed.    The  highest  at 

which  the  appellant's  argument  can  in  my  judgment  be 

put,  is  that  the  nature  of  the  qualification  is  insufficiently 

stated,  and  in  that  case  the  Bevising  Barrister  had 

power,  as  it  seems  to  me,  under  section  28  (13)  of  the 

Parliamentary  and  Municipal  Eegistration  Act,  1878  (a), 

to  amend  the  description  of  the  qualification  ^^  for  the 

purpose  of  more  clearly  and  accurately  defining  the 

same."    I  do  not  think  that  the  case  of  Ihskett  v. 

Kaufmann  ifi)  assists  the  appellant  on  this  point,  because 

on  the  face  of  the  claim  in  that  case  there  was  no 

ambiguity.    It  was  a  claim  for  occupation  of  one  house, 

and  it  was  sought  to  amend  it  into  a  claim  for  successive 

occupation  of  two  houses. 

The  case  of  Hitchim  v.  Brown  {c)y  which  I  have 
already  mentioned,  closely  resembles  the  present  case, 
the  only  difference  being  the  insertion  of  the  word 
"  previously  "  in  the  fourth  column  in  the  claim  in  that 
case.  It  was  argued  that  this  made  an  important  dif- 
ference, but  I  do  not  think  so.  The  idea  of  '^  succes- 
sive" occupation  is  not  necessarily  conveyed  by  the 
statement  that  another  house  was  occupied  "  previously," 
and  it  might  have  been  argued  in  that  case,  too,  that 
the  claim  was  susceptible  of  being  regarded  as  a  claim 
for  occupation  oi  one  or  other  of  the  two  houses.  I 
think  that  case  was  rightly  decided,  but  my  condusLons 

(a)  41  & 42  Tuft.  cap.  26.  (9)  1  LiOw.  828;  2  (7.  B.  25» 

(h)  OqU.  466 ;  16  Q.  B.  J).  279. 
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in  this  case  would  have  been  the  sam^  apart  from  it.    I       1895. 
think  the  Revising  Barrister  ought  freely  to  exercise      souttsb 
the  very  ample  powers  of  amendment  given  to  him  by    bodhbioe. 
section  28  of  the  Registration  Act,  1878  (a),  to  correct  lbBmhdb'b 
any  bond  fide  mistake  made  in  the  list,  or  in  any  claim        ^^^^ 
or  notice  of  objection;  and  while  (apart  from  section  24) 
he  cannot  so  alter  a  claim  as  to  make  the  qualification 
a  new  or  different  one  from  that  in  the  claim,  he  ought, 
following  the  words  of  section  28  (13),  to  make  such 
change  in  the  description  of  the  claim  as  may  be  neces- 
sary '^  for  the  purpose  of  more  clearly  and  accurately 
defining  the  same."    I  think  the  amendment  made  in 
the  present  case  falls  within  that  description.     For  the 
reasons  I  have  given,  I  think  this  appeal  must  be 
dismissed. 

G-RANTHAM,  J.  In  this  case  we  are  asked  to  say 
whether  the  Revising  Barrister  was  right  in  amending 
the  claim  of  a  voter  when,  in  a  claim  for  a  successive 
occupation,  he  omitted  to  add  the  word  ''  successive " 
after  the  word  "  dwelling-house,"  though  he  properly 
inserted  the  names  of  the  houses  of  his  successive 
occupation  in  the  fourth  column. 

In  my  judgment,  he  was  right  in  so  amending. 
What  is  the  nature  of  the  qualification  for  which  the 
claim  is  made  P  It  is  ^^  occupation  "  as  distinguished 
from  "  ownership  "  or  any  other  qualification,  and  is 
stm  more  definitely  described  as  ^^  occupation  of  a 
dwelling-house."  He  has  described  all  that  gives  him 
the  right  to  vote,  namely,  the  ^'  occupation  "  of  a  dwel- 
ling-house and  the  dwelling-house  which  he  occupied, 
first  one  dwelling-house  and  then  the  other  during  the 
presoribed  period. 

(«)  416  42  Ft0<.oap*2S. 
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1895.  By  the  Statutory  Rules  and  Orders,  1896,  reoently 

SoTTTTBB      published,  it  is  apparent  that  it  is  oorreot  to  speak  of 

BoDEBioK.     ^^^  qualification  derived  from  the  suooessiye  oooupation 

Lb  Blokdb'b  ^^  *^^  ^^  more  dwelling-houses  as  the  oooupation  of  a 

Cabb.  «  dwelling-house  "  in  the  singular,  and  as  the  voter  has 
so  olaimed  in  the  third  column  and  has,  in  the  fourth 
column,  correctly  described  the  qualifying  property, 
namely,  the  two  houses,  it  seems  to  me  that  he  has 
done  all  that  the  Act  requires  him  to  do,  and  that  the 
word  '^  successive  "  is  really  surplusage ;  but  whether  so 
or  not,  the  absence  of  the  word  cannot  disqualify,  and 
if  it  is  necessary  for  it  to  be  inserted  to  comply  with 
the  Eules,  then  the  Bevising  Barrister  was  justified  in 
adding  it  by  way  of  amendment  for  the  purpose  of  more 
accurately  describing  the  qualification. 

I  am  aware  that  the  Court  of  Appeal  in  the  case  of 
Plant  V.  Potts  (a),  which  was  so  much  relied  on  by  the 
appellant,  did  not  agree  with  the  liberal  construction  I 
put  upon  the  amending  clauses  of  the  Begistration  Act, 
1878  (J),  and  I  loyally  bow  to  their  better  judgment ; 
but  though  I  may  have  given  too  liberal  a  construction 
of  that  Act  to  enable  me  in  that  case  to  give  effect  to 
the  spirit  of  the  Act,  that  is  no  reason  why  I  should 
apply  a  still  narrower  construction  than  has  yet  been 
given  of  the  Act  to  a  case  differing  essentially  from  that 
case.  Prior  to  Plant  v.  Potts  {a)  no  one  had  suggested 
that  the  decision  of  the  Court  in  Eitchins  v.  Brown  (c) 
was  incorrect,  and  as  that  case  was  not  mentioned  by 
the  Court  of  Appeal,  and  the  facts  of  that  case  are 
almost  identical  with  this  and  not  with  Plant  v. 
Potts  (a),  I  cannot  consider  that  case  overruled. 
In  fact,  if  I  am  wrong  in  the  views  I  have  given 

(a)  F^x  ^  Smith,  206  ;   (1891)  (b)  41  &  42  net,  cap.  26. 

1  Q.  B.  266.  {c)  1  Lutw.  328 ;  2  0.  B,  258. 
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ezpreflSLon  to,  it  seems  to  me  that  the  speoial  powers  of       1895. 
amendment  given  in  the  Registration  Act,  1878  (a),  will      sovnxB 
be  a  dead  letter.  Rombiok. 

If  we  examine  carefully  the  judgments  of  the  Court  j^  bwkdb's 
of  Appeal  in  Plant  v.  Potts  (J),  I  cannot  but  think  they  ^^• 
distmotly  exclude  such  a  case  as  this  from  the  effect 
of  their  decision.  The  Master  of  the  Bolls  there 
says  ((?),  *^In  other  words,  a  Bevislng  Barrister  can 
only  amend  an  insufficient  description  of  the  qualifica- 
tion,  but  cannot  alter  the  description  into  a  description 
of  another  qualification."  Again,  Lopes,  L.J.9  says  {d)y 
*^  After  careful  consideration  I  have  come  to  the 
oondiision  that  they  empower  a  Eevising  Barrister 
to  correct  an  insufficient  or  inaccurate  statement 
of  qnalification  in  the  third  column,  provided  such 
correction  does  not  involve  a  change  or  alteration  of  the 
qualification  as  it  appears  in  the  list." 

On  authority,  therefore,  of  previous  decisions,  as  well 
as  on  what  I  believe  to  be  a  proper  construction  of  the 
Act,  my  judgment  must  be  in  favour  of  the  respondent. 

Yaughan  Williams,  J.  In  this  case  the  Lord  Chief 
Justice  and  Gfrantham,  J.,  have  arrived  at  the  conclusion 
that^  giving  to  the  qualification  stated  a  reasonable  con- 
struction, it  must  be  taken  to  be  for  successive  occupa- 
tion, and  that  it  cannot  reasonably  be  read  as  being  for 
occupation  of  one  or  other  of  the  two  houses.  I  am  not 
at  all  sure  myself  that  many  a  reasonable  man  would 
not  read  this  qualification  as  being  a  qualification  by 
occupation  of  a  dwelling-house  at  69,  Eichmond  Boad, 
Stamford  HUl,  by  a  person  occupying,  at  the  date  of  the 
daim,  3,  Hamilton  Square.    I  cannot  but  think  that  if 

(a)  41  &  42  ruft.  cap.  26.  (0)  (1891)  1  Q.  B,  at  p.  262. 

\h)  Fox  ^  Smith,  206 ;  (1891)  1  ((Q  Ibid,  at  p.  264. 

Q.  B.  266. 

VOL.  I.  D 
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1 895.       the  eyidenoe  had  shown  a  qualifioation  by  reason  X>i  ooon- 

SouTTSB      pation  of  69,  Eiohmond  Eoad,  and  no  sufficient  suooessiYe 

EoDEEiOT.     occupation  of  the  two  houses  mentioned  to  give  a  quali- 

Lb  Blonbb's  fi^tio^  ^  respect  of  successive  occupation,  the  statement 

OiflB.  Qf  qualification  would  have  been  properly  argued  to  have 
been  a  reasonably  dear  statement  of  a  qualification  by 
occupation  of  a  single  dwelling-house.  If  so,  the  qualifi- 
cation as  stated  might  reasonably  be  read  as  referring  to 
either  one  of  two  different  qualifications.  If  so,  I  doubt 
the  power  of  the  Bevising  Barrister  to  amend.  He 
would,  in  such  case,  by  amending,  not  merely  be  more 
clearly  and  accurately  defining  the  quaUfioation  stated ; 
he  would  by  the  amendment  exdude  from  the  state- 
ment one  of  the  qualifications  possibly  induded ;  and 
therefore  would  be  altering  the  description  of  the 
qualification,  while  the  equivocal  claim,  capable  of 
meaning  either  one  of  two  qualifications,  would  have 
been  unfair  to  the  objector  as  throwing  on  him  the 
necessity  of  making  two  sets  of  inquiries.  Fairness  to 
the  objector  seems  to  be  a  matter  which  should  be  taken 
into  consideration.  See  judgment  of  Lord  Eaher^  M.E., 
in  Dashtwod  v.  Ayka  (a). 

If  the  claim  could  equally  well  describe  either  fran- 
chise, I  should  say  it  ought  not  to  be  amended.  But, 
inasmuch  as  both  the  Lord  Chief  Justice  and  Orant* 
haniy  J.,  think  the  qualification  stated,  reasonably  read, 
means  '^ successive  occupation"  and  not  a  claim  for 
occupation  of  one  dwelling-house  for  the  requisite 
period,  I  am  not  prepared  to  differ  as  to  the  construc- 
tion of  this  particular  claim,  which  is  not  a  matter  of 
principle  or  of  any  importance  except  to  this  particular 
claimant  and  objector,  but  I  wish  to  record  my  dissent 

(a)  OoU.  486  \  \^  Q.  B.  2>.  298. 
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from  the  propoBition  that,  where  the  defloription  of  the  1895. 

olaim  is  equally  applicable  to  one  qualification  as  to  Souttsb 

another,  the  Bevising  Barrister  has  power  to  amend  or  BomEBiaE. 

ought  to  amend.   Subject  to  these  observations,  I  concur  lb  ^mm's 

in  the  lesult  and  judgment.  ^™' 

Appeal  dismissed — ^Leave  to  appeal  granted. 

SolidtorB — ^Por  the  Appellant,  Chalton  Hubbard. 

For  the  Bespondent,  Thomas  Roderick^ 
High  Bailiff  of  Southwarh. 


d2 


MICHAELMAS  SITTIKGS. 


SouTTEB,  Appellant ;  Roderick,  Respondent. 
Barker's  Case. 


1895. 

yov.  12. 

A  Revisizig 
Banister  £i8 
power  to 
amend  an. 
inoorrect 
statement  in 
the  list  of  a 
Toter*8  abode 
if  made  bj 
mistake  and 
hondjide. 


AT  a  Court  held  on  the  28th  of  September,  1895,  for 
the  revision  of  the  lists  of  voters  for  the  borough 
of  Southwarky  Francis  William  Sautter  duly  objected  to 
the  name  of  Oeorge  Ernest  Barker  being  retained  on 
the  list  of  voters  for  the  Bermandsey  Division  of  the 
parliamentary  borough  of  Southwark, 

The  facts  were  as  follows : — 

The  name  of  the  said  Oeorge  Ernest  Barker  appeared 
in  Division  I.  of  the  Occupiers  List  of  Electors  of 
Ward  3  for  the  parish  of  St.  Oeorge  the  Martyr^ 
Southwarky  Polling  District  4  of  the  Bermandsey 
Division,  as  follows : — 


Name  of  Elector 

in  full,  Surname 

being  flnt. 

Place  of  Abode. 

Nature  of 
Qualification. 

Description  of 
Qualifying  Property. 

Barker,  Oeorge 

Ernest. 

41,  Mecklenberg 
Square. 

Tenement. 

197,  Borongh  High 
Street. 

It  was  proved  before  the  Eevising  Barrister  that  the 
said  Francis  William  Sautter  had  duly  served  the  said 
Oeorge  Ernest  Barker  with  an  objection,  on  the  ground 
that  his  place  of  abode  was  incorrectly  described  in  the 
list  of  voters  prepared  by  the  overseers.  Whereupon 
Thomas  Cox,  on  behalf  of  the  said  Oearge  Ernest  Barker ^ 
furnished  the  Bevising  Barrister  with  his  correct  place 
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of  abode,  and  he  disallowed  the  objection  and  amended        1895, 
the  list  by  inserting  in  the  second  column  the  address      Sottttbb 
so  supplied  to  him.     The  names  of  eleven  other  persons,     RoDmac 
whose  names  were  set  out  in  a  schedule  to  the  case     bale's 
afterwards  stated    by  the    Bevising    Barrister,  were        ^^^' 
likewise  duly  objected  to  under  similar  ciroumstimces, 
but  the  objection  was,  in  each  case,  disallowed,  and  an 
address  supplied  to  the  Eevising  Barrister  by  Thomas 
Cox  on  behalf  of  the  said  eleven  other  persons  was 
inserted  in  the  second  column. 

It  was  contended  by  the  appellant  that  he  having 
duly  made  and  caused  to  be  served,  according  to 
section  100  of  the  Parliamentary  Eegistration  Act, 
1843  (a),  an  objection  on  the  said  Oeorge  Ernest  Barker^ 
and  that  the  said  George  Ernest  Barker  not  having 
made  and  caused  to  be  served  on  the  Eevising  Barrister 
a  declaration  of  misdescription  according  to  section  24 
of  the  Parliamentary  and  Municipal  Eegistration  Act, 
1878  (ft),  and  as  the  misdescription  on  the  list  did  not 
arise  through  any  mistake,  the  Eevising  Barrister  had 
no  power  to  insert  the  address  then  supplied  to  him  by 
Thomas  Cox,  and  that  the  objection  was  a  valid  one 
and  that  the  name  of  George  Ernest  Barker  ought  to  be 
removed  from  the  list.  The  Eevising  Barrister  refused 
to  reverse  his  decision,  and  retained  the  names  of  the 
said  George  Earnest  Barker  and  of  the  said  eleven  other 
persons  accordingly. 

Due  notice  of  appeal  from  this  decision  was  given, 
and  the  Eevising  Barrister  ordered  the  several  appeals 
to  be  consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision 

(a)  6  net.  cap.  18.  (b)  41  &  42  net.  cap.  26. 


88 


inCHAKLMAS  SITTINQS. 


1895. 


SOUITKU 
.      T. 
BODSHICX. 

Biskbb'8 

OlSB. 


of  the  Eevifling  Baxrister  was  wrong,  the  register  was 
to  be  amended  by  erasing  the  names  of  George  Ernest 
Barker  and  of  the  said  eleven  other  persons  from  the 
said  list. 


Costelloej  for  the  appellant,  submitted  that  this  case 
was  distinguishable  from  JLuckett  y.  Knowles  (a),  decided 
under  section  40  of  the  Parliamentary  Eegistration 
Act,  1843  {b)y  upon  the  ground  that  here  the  statement 
of  the  abode  was  complete  but  altogether  wrong.  Such 
a  ease  might  be  not  a  mere  mistake  of  omission  or 
insufficient  description,  but  intentional  and  a  fraudu- 
lent attempt  to  remain  on  the  register  by  evading 
objection. 

[Lord  RussBLL  of  Killowen,  L.C.J.  This  is 
within  sub-section  1  of  section  28  of  the  Parliamentary 
and  Municipal  Eegistration  Act,  1878  (<?).  I  taJke  it 
that  though  the  Bevising  Barrister  has  not  so  stated,  it 
was  found  by  him  to  be  a  mistake  and  hon&fideJ] 

We  do  not  know. 

Heher  Jones  appeared  for  the  respondent. 

By  consent  of  counsel  for  the  parties,  the  Court 
directed  an  inquiry  to  the  Revising  Barrister  whether 
he  found  that  the  wrong  addresses  were  given  as  the 
result  of  mistake  and  bonAfide.  On  a  subsequent  day, 
the  Revising  Barrister  having  reported  that  he  so  found, 


(0)  1  Lutw.  461 ;.  2  0.  B.  187. 
lb)  6  Vuft,  cap.  18. 


(0)  41  &  42  Viet.  cap.  26. 


LIX  YICrOBIA.  89 

The  Court   (Lord  Eussell  op  Bjellowen,  L.C.J.,  1895. 

Grantham  and  Yaughan  Williams,  JJ.)  held  that  Sotjttsb 

the  amendment  was  rightly  made,  and  dismissed  the  Bodbbiok. 

appeal.  Bamb's 

Oasb. 
Appeal  dismissed. 


SolicitorB — ^Por  the  Appellant,  ChaUon  Hubbard, 

For   the  Bespondent,   Thomas    Roderick^ 
High  Bailiff  of  Southward 
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Dbax,  AppeUant ;  Ffooks,  Respondent. 


1895. 

Nov.  11. 

oTa. 

1896. 
Feb,  6,  7. 

A  woman, 
-whether 
married  or 
Binffle,  who 
ifl  the  owner 
bnt  not  the 
occupier  of 
property  in  a 
parish,  is  not 
therebj 
qualified  to  be 
a  parochial 
elector  under 
the  Local 
Gh>y6mment 
Act,  1894. 


AT  a  Court  held  on  the  18th  September,  1895,  for 
the  revision  of  the  lists  of  voters  for  the  northern 
division  of  the  county  of  Dorset,  a  olaiin  was  made  by 
the  appellant,  Mrs.  Lrax,  to  be  placed  in  the  parochial 
electors'  list  for  the  parish  of  Milbome  8L  Andrew,  in 
respect  of  the  ownership  of  property. 

The  claim,  which  was  perfectly  good  in  form  and  not 
objected  to,  was  as  follows : — 

**  Ownership  Eranchise.  Notice  of  Claim. 
"To  the  Overseers  of  the  parish  of  Milbome 
St.  Andrew,  I  hereby  give  you  notice  that  I  claim 
to  have  my  name  entered  in  the  Parochial  Electors' 
list  in  respect  of  the  ownership  of  property  in 
your  parish,  and  that  the  particulars  of  my  place 
of  abode  and  qualiflcations  are  stated  in  the 
columns  below. 

"  Dated  the  18th  day  of  July,  1895. 

(Signed)     "  Sarah  Charlotte  E.  E.  Ernie 
Erie  Lrax.'' 


Draz,  Sarah  Charlotte  I  Gharborough 
Elizabeth  Egg^ton  Park,  Ware- 
Ernie  Erie,  ham. 


Freehold 
Farm. 


Coles  Fann, 
Charles  Drake, 
tenant. 


By  the  Eegistration  Order,  1895,  the  paxochial 
electors'  list  in  a  parish  is  to  be  made  up  into  an 
"ownership  part"  and  an  "occupation  part"  respec- 
tively. The  above  claim  was  one  for  the  "  ownership 
part"  of  the  list. 
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The  facts  were  tliat  the  appellant,  Mrs.  Braxy  was  a  1895. 
married  lady  liying  more  than  three  miles  from  the  -nni-r 
parish  of  Milbome  St.  Andrew^  and  owner  in  her  own  ivoozb. 
light  of  the  freehold  property  in  that  parish,  in  respeot 
of  which  she  claimed,  and  that  such  property  was  of 
sufficient  value  to  sustain  the  claim,  and  that  her 
husband  was  not  interested  in  it,  nor  on  the  register 
in  respect  of  it,  and  that  {he  claim  had  been  duly 
published.  It  was  argued  on  behaU  of  the  appellant 
that  there  was  nothing  illegal  in  her  making  this  daim, 
and  that  the  Bevising  Barrister  ought  to  allow  it. 
The  56  &  57  Vict.  cap.  73,  sections  3  (1)  and  23  (2) 
were  cited,  to  show  that  Mrs.  Drax^  the  appellant, 
living  more  than  three  miles  from  Milbome  St  Andrew, 
could  only  be  elected  to  the  Parish  Goxmcil  there  if  on 
the  register,  and  that,  as  by  sections  3  (2)  and  23  (2), 
the  disqualification  of  sex,  both  as  to  being  on  the 
register  and  as  to  being  a  member  of  a  Parish  Council, 
was  removed,  the  Ilevising  Barrister  ought  to  allow 
the  claim  to  stand,  otherwise  she  would  be  disqualified 
notwithstanding  those  provisions.  The  disqualification 
of  sex  being  removed,  it  was  contended  that  Mrs.  Drax 
was  qualified  to  be  a  '^parochial  elector,"  and  that 
section  44  (9)  of  the  Local  Government  Act,  1894  (a), 
gave  her  the  right  to  claim. 

In  giving  his  decision  the  Bevising  Banister  cited 
the  Ijocal  Gbvemment  Act,  1894  (a),  sect.  2  (1),  and 
sect.  44  (1),  defining  "parochial  electors"  to  be  per- 
sons registered  either  in  the  local  government  register 
of  electors,  or  in  the  parliamentary  register  of  electors 
relating  to  a  parish,  and  section  43,  by  which  a 
mairied  woman  is  not  to  be  disqualified  for  being 
on  a  local  government  register  for  the  purposes  of 

(a)  56  &  57  Vict.  oap.  73. 
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1895.       that  Act.     He  held  that  a  woman,  whether  married 


ihtAx       or  not,  was  not  by  law  entitled  to  claim  a  parochial 


T. 


Fiooxs.  ^^^  i^  respect  of  the  "  ownership  "  of  property,  as  that 
was  a  qualification  which  would  confer  a  parliamentaiy 
vote,  and  the  fact  of  the  claim  being  made  to  be  on  the 
parochial  electors'  list  did  not  make  any  difference,  as 
otherwise  it  would  be  open  to  women  to  claim  success- 
fully for  a  parochial  vote  in  respect  of  a  lodger 
qualification,  or  any  other  parliamentary  qualification 
conferring  a  parochial  vote.  He  referred  to  the  cases 
of  Chorlton  v.  Kessler  (a)  and  Chortton  v.  Ling%  (b).  He 
held  that  by  sect.  43  of  66  &  57  Vict  cap.  73,  a  married 
woman  could  only  claim  to  be  placed  on  the  parochial 
electors'  list  in  respect  of  an  occupation  qualification 
such  as  would  entitle  her  if  unmarried  to  be  on  Divi- 
sion m.  of  the  Occupiers'  List  of  Voters  for  the  parish, 
and  he  therefore  disallowed  the  claim  as  bad  in  law, 
and  expunged  the  name  of  the  appellant  acoordinglyi 
just  as  if  the  name  had  been  that  of  a  peer. 

Due  notice  of  appeal  from  this  decision  was  given, 
and  the  Eevising  Barrister  afterwards  stated  a  case  for 
the  opinion  of  the  Court. 

The  question  for  the  decision  of  the  Court  was — Can 
a  married  woman  legally  claim  to  be  placed  on  the 
parochial  electors'  list  in  respect  of  her  ownership  of 
property  in  a  parish  ? 

If  the  Court  should  be  of  opinion  that  the  Bevising 
Barrister  was  wrong  in  holding  that  the  appellant  was 
not  legally  entitled  to  make  this  claim,  then  the  appeal 
was  to  be  allowed,  and  the  register  was  to  be  amended 
by  inserting  the  name  of  the  appellant  in  the  ownership 
part  of  the  parochial  electors'  list  for  the  parish  of 
Milbome  8t  Andrew.    If  the  Court  should  be  of  opinion 

(a)  1  Sopw.  #  a  42 ;  L,  JR.  4  {b)  1  Hopw.  ^  C.  1 ;    Z.  22.  4 

C.  p.  397.  C.  P.  374; 


f 
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ttiat  Us  decision  was  right,  then  this  appeal  was  to  be        1895. 


dismissed,  and  the  register  to  remain  as  revised  bj  him.        Db^x 

T. 
"FrOGEB, 

Mo/cmorran^  for  the  appellant. 

This  question,  upon  which  there  has  been  considerable 
difference  of  opinion,  depends  on  certain  sections  of  the 
Local  &ovemment  Act,  1894  (a),  by  which  an  electorate 
known  as  "parochial  electors"  was  created.  By 
sect.  2  (1)  of  that  Act  it  is  enacted  that  "  The  parish 
meeting  for  a  rural  parish  shall  consist  of  the  following 
persons,  in  this  Act  referred  to  as  parochial  electors,  and 
no  others,  namely,  the  persons  registered  in  such  portion 
either  of  the  local  government  register  of  electors,  or  of 
the  parliamentary  register  of  electors  as  relates  to  the 
parish."  And  by  sect.  44  (1),  "The  local  government 
register  of  electors  and  the  parliamentary  register  of 
electors,  so  far  as  they  relate  to  a  parish,  shall  together 
form  the  register  of  the  parochial  electors  of  the  parish, 
and  any  person  whose  name  is  not  in  that  register  shall 
not  be  entitled  to  attend  a  meeting  or  vote  as  a  parochial 
elector,  and  any  person  whose  name  is  in  that  register 
shall  be  entitled  to  attend  a  meeting  and  vote  as  a 
parochial  elector  unless  prohibited  from  voting  by  this 
or  any  other  Act  of  Parliament." 

The  question  is  whether  a  married  woman  can  be  a 
"parochial  elector"  in  respect  of  the  ownership  of 
property.  There  are  various  provisions  of  the  Act 
which  remove  the  disqualifications  of  women.  Thus, 
sect.  3  (1)  provides  for  the  election  of  the  parish  coimcil 
"  from  among  the  parochial  electors  of  that  parish  or 
persons  who  have,  during  the  whole  of  the  twelve 
months  preceding  the  election  resided  in  the  parish  or 
within  three  miles  thereof."    Sub-section  (2)  of  this 

(a)  66  &  67  r%eU  cap.  73. 
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1895.       seotion  enacts  that  '^no  person  shall  be  disqualified  by 
D&Ax       sex  or  marriage  for  being  elected  or  being  a  member  of 
^^xa^      a  Parish  Council." 

The  appellant  here  resides  more  than  three  miles 
from  the  parish,  and  therefore,  although  the  disqualifi- 
cation of  sex  or  marriage  is  removed,  she  cannot  be  a 
parish  councillor  unless  she  is  a  parochial  elector. 

Section  20,  sub-sections  (2)  and  (3),  and  section  23, 
sub-sections  (2)  and  (3),  of  the  Act  contain  similar  pro- 
visions for  the  election  and  qualification  of  guardians 
and  district  councillors  respectively,  and  for  the  removal 
of  the  disqualification  of  women. 

Section  43  removes  the  disqualification  of  married 
women : — "  For  the  purposes  of  this  Act  a  woman  shall 
not  be  disqualified  by  marriage  for  being  on  any  local 
government  register  of  electors  or  for  being  an  elector 
of  any  local  authority,  provided  that  a  husband  and 
wife  shall  not  both  be  qualified  in  respect  of  the  same 
property."  The  proviso  in  this  section  as  to  "  husband 
and  wife  "  seems  to  refer  to  an  ownership  qualification, 
though  of  course  it  may  refer  to  the  occupation  quali- 
fication. 

By  section  44,  sub-section  6  (b) :  "Where  the  Bevising 
Barrister  in  any  list  of  voters  for  a  parish  would  .  .  • 
in  pursuance  of  section  four  of  the  Registration  Act, 
1885  (a),  erase  the  name  of  any  person  otherwise  than 
by  reason  of  that  name  appearing  more  than  once  in 
the  lists  for  the  same  parish  ....  the  Bevising 
Barrister  shall,  instead  of  •  .  .  erasing  the  name,  place 
against  the  name,  if  the  person  is  entitled  to  vote  .... 
only  as  a  parochial  elector,  a  mark  signifying  that  he  is 
entitled  to  be  registered  as  a  parochial  elector,  and  the 

(a)  4S  na.  cap.  16. 
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naine  so  marked  shall  not  be  printed  in  the  parlia-  1895. 
mentary  register  of  electors,  but  shall  be  printed  .  .  .  Dbax 
in  a  separate  list  of  parochial  electors."  Fex>oxs. 

The  effect  of  this  last  provision  is  this.  A  parlia- 
mentary division  may  comprise  several  parishes.  Prior 
to  the  Act  of  1894,  if  a  voter  were  entered  in  the 
register  in  respect  of  the  ownership  of  property  in  more 
than  one  of  such  parishes  his  name  would  be  erased 
from  all  the  entries  but  one.  Now,  however,  that 
owners  may  vote  as  parochial  electors  in  each  parish  in 
which  they  own  property,  provision  is  thus  made  for 
this  by  placing  such  ownership  voters  in  a  separate  list 
of  parochial  electors. 

It  IB  submitted  that  the  result  is  that  the  appellant 
is,  by  virtue  of  the  provisions  in  the  previous  sections 
for  the  removal  of  the  disqualifications  of  women,  and 
the  provisions  of  section  44,  entitled,  as  an  owner  of 
property,  to  be  put  in  this  separate  list  of  parochial 
electors,  although  it  is  true  she  cannot  be  on  the 
parliamentary  register  for  parliamentary  purposes. 

[Lord  EussELL  op  Killowen,  L.O.  J.  Are  not  the 
cases  dealt  with  in  section  44,  sub-section  6  (b),  those 
of  persons  whose  names,  being  on  the  parliamentary 
list,  would  have  been  erased  under  the  old  law  P] 

Yes. 

[Then,  as  the  appellant's  name  could  not  have  been 
on  that  list  or  register  at  all,  what  meaning  can  you 
suggest  for  the  application  of  this  provision  to  the 
appellant's  case  P] 

Under  the  Act  of  1894,  when  the  list  had  to  serve 
for    parochial  electors,  and  married  women   became 


46  MICHAELMAS  SITTINGS. 

1895.       entitled  to  be  such  electors,  it  was  necessary  to  provide 

D»Ax       for  their  getting  upon  the  parochial  register,  and  this 

Ftooks.      would  be  effected  in  the  c€we  of  ownership  qualifications 

by  placing  such  owners  on  the  register,  not,  however, 

as  parliamentary  electors,  but  in  this  separate  list^  of 

parochial  electors. 

No  counsel  appeared  for  the  respondent. 

Lord  EussBLL  of  Xillowen,  L.C.J.  It  is  to  be 
regretted  that  there  has  been  no  argument  on  the  part 
of  the  respondent,  and  that  the  Court  is,  therefore, 
without  the  advantage  of  having  heard  what  could  be 
said  on  the  other  side.  In  my  judgment  the  decision 
of  the  Revising  Barrister  was  right.  The  question  is 
whether  a  married  woman  can,  in  respect  of  the  owner- 
ship of  property,  be  regarded  as  a  person  properly  to 
be  placed  on  the  parochial  register  as  a  parochial 
elector,  not  residing,  as  in  this  case,  within  three  miles 
of  the  parish.  The  question  turns  on  one  or  two 
sections  of  the  Local  Government  Act,  1894  (a).  Sec- 
tion 2  sub-section  (1)  of  that  Act  in  effect  enacts  that 
the  parochial  electors  are  to  be  made  up  of  two  classes, 
first  of  those  persons  who  are  on  the  local  government 
register  of  electors,  i.e.,  of  persons  possessing  the 
burgess  qualification,  and,  secondly,  of  persons  on  the 
parliamentary  register  of  electors.  Section  44  sub- 
section (1)  says  that  the  local  government  register  and 
the  parliamentary  register  are  together  to  constitute  the 
parochial  register  of  the  particular  parish.  To  get 
upon  the  local  government  register,  occupation  of  pro- 
perly and  rating  are  necessary  qualifications.    These 

(a)  56  ft  67  Vict.  cap.  78. 
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ihe  appellant  has  not  got.  She  does  not  occupy:  1895. 
she  is  an  owner  only.  Then^  can  she  get  on  the  Bbax 
parochial  register  by  means  of  the  parliamentary  I'fooxb* 
register P  No;  she  is  ineligible  to  be  on  the  parlia- 
mentary register  because  of  her  sex.  Whether  her 
name  appears  in  any  place  on  the  parliamentary  re- 
gister or  not,  it  is  certainly  not  there  for  any  substan- 
tiye  purpose.  Beliance  has  been  placed  upon  section  3, 
Bub-section  (2)  of  the  Local  Government  Act,  1894  (a), 
which  contains  the  general  provision  that  "  no  person 
shall  be  disqualified  by  sex  or  marriage  for  being  elected 
or  being  a  member  of  a  parish  council,"  and  upon 
section  43,  which  further  provides  that  "for  the  purposes 
of  this  Act,  a  woman  shall  not  be  disqualified  by 
marriage  for  being  on  any  local  government  register  of 
electors,  or  for  being  an  elector  of  any  local  authority, 
provided  that  a  husband  and  wife  shall  not  both  be 
qualified  in  respect  of  the  same  property."  This 
observation  is  to  be  made  with  regard  to  both  sections  3 
and  43,  that  neither  of  them  professes  to  give  a  qualifi- 
cation, but  only  to  say  that  sex  or  marriage  shall  be  no 
disqualification.  Therefore  it  is  enough  to  say  that  the 
true  reading  of  section  43  is,  that  if  a  woman  has  any 
qualification  for  being  put  on  the  register  or  for  being 
an  elector,  then  that  qualification  is  not  taken  away  by 
the  fact  that  she  is  married.  The  learned  counsel  for 
the  appellant  referred  ako  to  section  44,  sub-section  6  (b). 
That  refers  to  a  class  of  persons  whose  names  would, 
under  antecedent  legislation,  have  been  erased  from  the 
register  in  respect  of  aU  parishes  in  a  borough  or  divi- 
sion except  one.  These  are  now  to  have  an  asterisk 
placed  against  their  names  instead  of  having  them 

(a)  66  ft  67  net.  cap.  73. 
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1895.       erased.    That  does  not  apply  to  a  married  woman,  for 
Dbaz       her  name  would  not  appear  at  all  on  the  lists  or  register. 
;Ppq^2s,      The  Bevising  Barrister  was  right,  and  the  appeal  must 
be  dismissed. 

Grantham,  J.  I  am  of  the  same  opinion.  At  first 
I  felt  some  difficulty,  which  arose,  I  think,  from  my  not 
having  properly  distinguished  the  disqualification  of 
marriage  from  that  of  sex.  As  neither  a  married  woman 
nor  an  unmarried  woman  can  get  on  the  parliamentary 
register,  the  provision  of  section  43  does  not  apply  to 
the  case  of  the  appellant. 

Vaughan  Williams,  J.  I  entirely  agree.  This 
lady  is  not  disqualified  because  of  her  sex,  but  she  is 
disqualified  because  she  has  not  got  the  statutory 
qualification.  She  has  not  the  parochial  qualification 
because  she  has  not  the  qualification  of  the  parlia- 
mentary franchise.  It  may  be  that  she  is  without  that 
franchise  because  of  her  sex.  Still,  she  is  without  it^ 
and  it  is  the  absence  of  that  franchise  and  not  her  sex 
that  constitutes  her  disqualification. 

Appeal  dismissed — ^Leave  to  appeal  to  the 
Court  of  Appeal  granted. 

The  appellant  appealed.  The  appeal  was  heard  on 
February  6th  and  7th,  1896. 


1896.  Cyril  Doddy  Q-C.  {Macmorran  with  him)  for  the  ap- 

^'^'  ^'  ^'     pellant.    Section  2  (1)  and  section  44  (1)  of  the  Local 

Government  Act,  1894(a),  define  "parochial  electors'^ 

(a)  56  &  67  Vict,  cap.  73. 
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and  deeoribe  wliat  is  to  oonstituie  the  register  of  IBde; 
paroohial  electors.  Parochial  electors  must  be  on  either  Dsax 
the  local  goyenunent  or  the  parliamentary  register,  Eiookb. 
whidi  together,  so  far  as  they  relate  to  a  parish,  con- 
stitute  the  parochial  register  for  that  parish.  With 
these  sections  must  be  read  the  various  sections  to  be 
found  in  the  Act  which  say  that  sex  or  marriage  shall 
not  be  a  disqualification  under  the  Act.  Otherwise 
the  Aot  will  turn  out  to  be  a  disfranchising  Act,  so  far 
as  women  are  concerned.  There  is  no  inherent  in- 
capacity in  women  for  the  parochial  franchise.  Prior 
to  the  Act  of  1894,  women  who*  were  owners  of  pro- 
perty could  vote  in  the  election  of  guardians.  The 
constituents  of  guardians  now  are  "parochial  electors": 
section  20  (3)  of  the  Act.  So,  too,  they  could  vote  for 
the  Local  Board  of  Health,  which  is  now  the  District 
Council,  elected  by  the  "parochial  electors":  section 
23  (3).  If,  therefore,  women  owners  cannot,  as  such, 
be  parochial  electors,  those  votes  which  they  enjoyed 
prior  to  the  Act  of  1894  are,  by  that  Act,  taken  from 
ihem,  and  they  lose  the  voice  in  the  local  affairs  of  the 
parish  where  their  land  is  situate,  unless  they  happen 
to  occupy.  As  the  appellant  is  not  an  occupier ;  it  is 
admitted  that  she  cannot  get  on  the  local  government 
register.  It  is  said  that,  being  also  incapable  of  getting 
on  the  parliamentary  register  of  electors,  she  is  there- 
fore in  every  way  precluded  from  being  on  the  register 
of  parochial  electors.  It  is  true  that  section  28  (7)  of 
the  Parliamentary  and  Municipal  Begistration  Act, 
1878  (a),  provided  that  a  woman's  name  should  be 
expunged  from  the  list  of  electors  for  a  parliamentary 
or  municipal  borough  as  incapacitated  by  law,  and  that 

(a)  41  ft  42  Vict,  cap.  26. 
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ia96.  bj  section  1  (2)  of  the  Registration  Act,  1885  (a),  this 
Dbax  provision  was  applied  to  the  registration  of  ownership 
Yxxxn.  voters  in  parliamentary  counties,  and  that  but  for  sub- 
sequent legislation  the  present  ease  was  within  those 
enactments.  The  legislature,  however,  when  creating 
county  authorities  under  the  County  Electors  Act, 
1888  (6),  appKed,  by  section  2  (1)  and  (2)  of  that 
Act,  the  provisions  of  section  63  of  the  Municipal  Cor- 
porations Act,  1882  (c),  and  thereby  enabled  women  to 
be  placed  on  the  lists  of  voters  for  county  authorities 
and  removed  their  disqualification.  Section  4  of  the 
same  Act  shows  how  this  provision  is  to  be  dealt  with 
in  registration.  The  removal  of  incapacity  efEected  by 
these  Acts  applied  to  occupation  qualifications  only,  and 
therefore  cannot  be  said  to  cover  this  case.  But  when 
the  legislature  came  to  deal  with  parochial  voters  in  the 
Act  of  1894  {d)y  it  is  submitted  that  they  had  regard  to 
the  previous  capacity  of  women  as  electors  of  guardians 
and  local  sanitary  authorities,  and  did  provide  for  the 
removal  of  the  incapaciiy  of  women  in  respect  of  owner- 
ship qualifications  for  the  purposes  of  that  Act,  and  that 
this  is  the  effect  of  sections  3  (2)  and  43  of  the  Act. 
The  Act  having  thus  removed  their  incapacity,  provides, 
in  section  44,  the  means  by  which  they  are  to  be  placed 
on  the  parochial  register.  The  whole  of  that  section 
must  be  looked  at ;  and  sub-section  6  provides  that  the 
Bevising  Barrister,  instead  of  erasing  the  name  of  a 
person  entitled  to  vote  only  as  a  parochial  elector,  shall 
place  against  that  name  a  mark  signifying  that  he  (or 
she)  is  entitied  to  be  registered  as  a  parochial  elector, 
and  the  name  so  marked  shall  not  be  printed  in  the 
parliamentary  register  of  electors,  but  shall  be  printed, 

(a)  48  Vict.  cap.  16.  {e)  45  &  46  Vict.  cap.  60. 

{b)  61  net.  oap.  10.  (<Q  66  &  67  r%et.  cap.  78. 
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as  the  case  requires,  either  in  Division  IH.  of  the  looal  1896. 
government  register  of  eleotors,  or  in  a  separate  list  of  dbax 
parochial  electors.  Sub-section  8  of  the  same  section  Fvooxs. 
says  that  '^such  separate  list  shall  form  part  of  the 
register  of  parochial  electors  of  the  parish."  It  is  sub- 
mitted that  the  efEect  of  sub-sections  6  and  8  of  sec- 
tion 44  is  either  that  the  appellant's  name  ought  to 
have  been  placed  on  the  parliamentary  register  in  the 
first  instance  for  the  purpose,  not  of  being  printed  in  the 
list  of  parliamentary  electors,  but  of  being  transferred 
to  this  "  separate  list,"  or  that  these  sub-sections  form 
an  extension  of  the  provisions  of  sections  2  (1)  and 
44  (1)  of  the  Act,  and  that  this  separate  Hst  is  a  third 
element  of  the  parochial  register  on  which  the  appel- 
lant's name  should  have  been  placed  by  the  Bevising 
Banister. 

Boydell  Houghton  for  the  respondent.  It  is  clear  from 
sections  2  (1)  and  44  (1)  of  the  Act  of  1894,  that  there 
are  only  two  sources  from  which  the  register  of  parochial 
electors  can  be  compiled,  viz.,  the  local  government 
register  of  electors  and  the  parliamentary  register  of 
electors.  The  appellant  cannot  be  on  the  parliamen- 
tary register.  That  has  been  long  decided.  And  the 
appellant  has  no  qualification  for  the  local  government 
register  as  she  is  not  an  occupier.  The  only  ways 
therefore  by  which  she  could  get  on  the  parochial 
register  are  closed.  Section  44  only  changes  the  mode 
of  dealing  with  names  which  are  on  the  register. 
Where,  formerly,  names  in  counties  would  be  erased, 
they  axe  now  to  be  marked  with  an  asterisk  for  the 
purpose  of  being  placed  in  the  separate  list.  This 
separate  list  only  comes  into  existence  when  the  Bevis-* 
ing  Banister  has  done  his  work  and  finally  dealt  with 
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1896,  the  parliamentary  and  local  government  lists.  The 
I>aAx  argument  for  the  appellant  would  result  in  placing 
Ftookb.  married  women  on  a  better  footing  than  single  women. 
Section  43  is  not  an  enfranchising  section,  but  only 
removes  the  disqualification  of  marriage  where  a  woman 
is  otherwise  qualified.  It  is  therefore  limited  in  its 
operation  to  the  local  government  register,  for  which 
women  who  occupy  are  qualified. 

Cyril  Dodd  replied. 

Lord  EsHER,  M.B.  The  appellant  is  a  married 
woman  who  claims  to  have  her  name  entered  in  the 
parochial  register  of  electors  for  the  parish  of  Milbome 
St.  Andrew  in  Dorset.  The  Revising  Barrister  having 
refused  to  admit  her  claim,  she  appealed  to  the  High 
Court,  consisting  of  three  judges,  who  upheld  the 
decision  of  the  Bevising  Barrister,  and  now  she  has 
appealed  to  this  Court. 

The  position  of  the  appellant  is  this — she  is  the 
owner,  but  not  the  occupier,  of  property  within  the 
parish  of  Milborne  8t.  Andrew.  Her  only  right  to 
be  on  the  parochial  register  of  electors  depends  on  the 
Act  which  created  the  register  of  parochial  electors, 
namely,  the  Local  GFovemment  Act,  1894(a).  It  is 
said  that  section  43  of  that  Act  constitutes  her  right  to 
be  on  the  parochial  register.  That  section  says,  "  For 
the  purposes  of  this  Act  a  woman  shall  not  be  dis- 
qualified by  marriage  for  being  on  any  local  govern- 
ment register  of  electors,  or  for  being  an  elector  of  any 
local  authority,  provided  that  a  husband  and  wife  shall 
not  both  be  qualified  in  respect  of  the  same  property.'* 
That  is  merely  a  section  which  says  that  a  woman  shall 

(a)  66  &  67  Vict  cap.  73. 
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not,  hj  reason  of  a  certain  state  of  things — ^viz.,  marriage,  1 896. 
be  disqnalified ;  it  does  not  say  that  she  shall  be  qualified.  Deax 
Therefore,  if  a  woman  is  not  qualified  in  the  first  instance,  From. 
the  provisions  of  the  section  with  regard  to  disqualification 
can  have  no  application.  Property  is  merely  the  thing  in 
respect  of  which  a  woman  may  have  a  qualification,  but 
it  is  not  the  qualification  itself,  and,  therefore,  in  my 
opinion,  section  43  does  not  give  a  woman  a  qualification 
if  she  has  not  one  otherwise.  Consequently  we  have  to 
look  to  see  whether  this  lady  is  otherwise  entitled  to  be 
put  on  the  parochial  register.  The  qualifying  section 
is  section  2  (1),  which  provides  that,  '^  the  Parish  Meet- 
ing for  a  rural  parish  shall  consist  of  the  following 
persons,  in  this  Act  referred  to  as  parochial  electors, 
and  no  others,  namely,  the  persons  registered  in  such 
portion  either  of  the  local  government  register  of 
electors  or  of  the  parliamentary  register  of  electors 
as  relates  to  the  parish."  A  person  must,  therefore, 
in  order  to  be  on  the  parochial  register,  be  on  either 
the  parliamentary  or  local  government  register.  Now, 
who  are  entitled  to  be  on  the  local  government  and 
parliamentary  registers  respectively  ?  The  only  persons 
entitled  to  be  on  the  local  government  register  are  occu- 
piers, therefore  if  a  woman  is  an  occupier  she  may  be 
on  the  local  government  register,  and  she  will  not  be 
prevented  from  having  her  name  placed  thereon  by 
reason  of  her  sex  or  by  reason  of  the  fact  that  she  is 
married.  But  if  a  woman  is  not  an  occupier,  but  only 
the  owner  of  property  in  the  parish,  she  is  not 
entitled  to  be  on  the  local  government  register.  The 
appellant,  therefore,  being  merely  the  owner  of  pro- 
perty which  she  does  not  occupy  is  not  entitled  to 
be  on  the  local  government  register.  But  she  would 
sidU  be  entitled  to  be  on  the  parochial  register  if  she 


54  HILARY  STITINGS. 

1896.  were  entitled  to  be  on  the  parliamentary  regiBter.  It 
Dbax  hBBf  however,  been  dedded  that  a  woman  oannot  be  on 
Ftooks.  ^T^^  parliamentary  register  on  account  of  her  sex; 
therefore  the  appellant  cannot  be  on  either  register. 
Then  there  is  section  44  (1),  which  provides  that  "  the 
local  government  register  of  electors  and  the  parlia- 
mentary register  of  electors,  so  far  as  they  relate  to  a 
parish  shall,  together,  form  the  register  of  the  parochial 
electors  of  the  parish,  and  any  person  whose  name  is 
not  in  that  register  shall  not  be  entitled  to  ...  .  vote 
as  a  parochial  elector,  and  any  person  whose  name 
is  in  that  register  shall  be  entitled  to  ...  .  vote  as  a 
parochial  elector  unless  prohibited  from  voting  by  this 
or  any  other  Act  of  Parliament."  Therefore  any 
person  who  is  on  the  local  government  register  or  on 
the  parliamentary  register  is  entitled  to  be  on  the 
parochial  register,  but  xmless  he  is  on  either  the  local 
government  or  parliamentary  register  he  cannot  be  on 
the  parochial  register,  for  section  44  (1)  must  be  read 
with  section  2  (1).  The  effect  of  the  Act  is  to  render 
incapable  of  being  on  the  parochial  register  those  women 
only  who  are  not  entitled  to  be  either  on  the  local 
government  register  or  the  parliamentary  register.  The 
appeal  must  therefore  be  dismissed. 

Lopes,  L.  J.  The  appellant  claims  to  be  put  on  the 
register  of  parochial  electors  for  the  parish  of  Milbome 
8t,  Andrewy  in  which  she  owns,  but  does  not  occupy 
any  property.  Now,  how  is  the  parochial  register  to 
be  framed?  The  parochial  authority  is  constituted 
under  the  Local  Government  Act,  1894  (a),  and  the 
sources  from  which  the  electors  of  that  body  are  to  be 

(a)  56  &  67  Viei,  cap.  78. 
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drawn  are  described  in  seotion  2  (1),  which  says  that  1896. 
the  parochial  electors  shall  be  persons  registered  in  such  Dsaz 
portion  either  of  the  local  government  register  or  of  the  Ftooks. 
parliamentary  register  of  electoi^  as  relates  to  the  parish. 
Stopping  there,  it  is  plain  that  the  sources  from  which 
the  parochial  list  of  electors  is  to  be  made  up  are,  first, 
the  parliamentary,  and  secondly,  the  local  government, 
registers.  Section  44  (1)  makes  this  even  more  clear,  if 
it  were  necessary,  for  it  provides  expressly  that  "  the 
local  government  register  of  electors  and  the  parlia- 
mentary register  of  electors,  so  far  as  they  relate  to  a 
parish  shaU,  together,  form  the  register  of  the  parochial 
electors  of  the  parish."  Therefore,  it  is  perfectly  clear 
that  the  parliamentary  and  local  government  registers 
are,  as  it  were,  to  be  formed  into  one  register,  which  is 
to  constitute  the  register  of  pcurochial  electors;  and 
that  any  one  whose  name  is  not  on  either  the  parlia- 
mentary or  local  government  register  is  not  entitled  to  be 
on  the  parochial  electors'  list.  It  is  said,  however,  that  sec- 
tion 43  militates  against  this  view.  That  section  provides 
that^  for  the  purposes  of  the  Act,  '^a  woman  shall  not  be 
disqualified  by  marriage  for  being  on  any  local  govern- 
ment register  or  for  being  an  elector  of  any  local 
authority ;  provided  that  a  husband  and  wife  shall  not 
both  be  qualified  in  respect  of  the  same  property."  I 
understand  this  to  mean,  in  respect  of,  not  the  same 
occupation  of  property,  but  the  same  qualifying  pro- 
perty. Another  section  which  was  relied  on  by  the 
appellant  was  section  3  (2),  which  provides  that  ^^no 
person  shall  be  disqualified  by  sex  or  marriage  for  being 
elected  or  being  a  member  of  a  parish  council."  All 
that  section  means  is  that  no  person  is  to  be  disqualified 
by  sex  or  marriage,  if  otherwise  qualified.  It  comes, 
therefore,  to  this,  that  the  appellant  not  being  an  occu- 
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.1896.  pier  of  property  cannot  be  on  the  local  government 
.  Drax  register.  It  was  not  contended  that  she  could  be,  but 
Yrw^.  ^^  ^^  contended  that,  at  any  rate,  she  was  entitled  to 
be  on  the  parliamentary  register,  but  that  contention 
cannot  be  sustained,  for,  being  a  woman,  she  is  precluded 
from  being  on  any  parliamentary  register.  Con- 
sequently the  appellant  is  not  entitied  to  be  on  either 
register.  It  has  been  said  that  if  such  is  the  case,  the 
Act  would  inflict  a  hardship  on  women,  but  I  do  not 
see  that  that  follows.  For  although  the  Act  affects 
women  who  are  not  occupiers,  it  does  not  prevent 
women  from  being  parochial  electors  if  they  are  occu- 
piers. Therefore  the  number  of  women  who  are  pre- 
cluded by  the  Act  from  becoming  parochial  electors  is 
limited.  It  has  also  been  said  that  the  effect  of  rejecting 
the  appellant's  claim  will  be  to  disfranchise  certain 
women  who  were  entitled  before  the  Act  was  passed  to 
elect  guardians  of  the  poor,  &c.  But,  assuming  that  to 
be  the  case,  it  has  nothing  to  do  with  us ;  we  are  only 
concerned  with  the  Act  itself,  and  the  Court  must  give 
the  words  of  the  Act  their  true  and  real  meaning, 

EiGBY,  L.J.  When  the  Local  Government  Act, 
1894  (a),  came  into  operation  there  was  a  register  known 
as  the  local  government  register,  the  right  to  have  one's 
name  placed  on  which,  was,  it  is  conceded,  gained  by 
the  occupation,  and  could  not  be  gained  by  the  owner- 
ship, of  property.  But  there  were  two  branches  of  local 
government  elections  with  which  the  local  government 
register  waa  not  connected.  First,  the  election  of 
guardians — which  involved  an  ownership  qualification, 
plurality  of  votes  and  voting  papers,  and  in  which  an 

(a)  56  &  67  Viet.  cap.  73. 
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owner  might  have  as  many  as  six  votes.    The  whole       1896. 


scheme^  however,  was  swept  away  by  the  Looal  Govern-        Dbaz 


V. 


ment  Act,  1894  (a),  and  no  longer  exists.  Secondly,  Fiooxb. 
under  the  Public  Health  Act,  1875  (i),  there  was  a 
separate  code  for  the  election  of  authorities  under  that 
Act,  which  was  contained  in  a  schedule  to  the  Act. 
Under  that  scheme  voting  by  proxy  and  pluraliiy  of 
voting  was  allowed.  All  that  was  likewise  swept 
away  by  the  Act  of  1894;  and  there  cannot  be  a 
doubt  that  any  qualification  which  existed  under 
those  schemes  has  been  taken  away.  So  far,  there- 
fore, the  Act  of  1894  is  a  disfranchising  Act.  Having 
swept  away  those  schemes,  the  object  of  the  Act 
was  to  transfer  the  elections  to  the  parochial  electors, 
that  is  to  say,  to  persons  entitled  to  be  on  either 
the  local  government  or  the  parliamentary  register. 
The  Act  provides  that  any  person  entitled  to  be  on 
the  parliamentary  list  may  be  on  the  parochial  list ; 
but  no  woman  can  get  on  the  parliamentary  list 
by  any  kind  of  daim.  The  Act  of  1894,  therefore, 
though  to  a  certain  extent  a  disfranchising  enactment, 
cannot  be  said  to  have  disqualified  women  for  this 
purpose.  Women  only  remain  as  they  were,  without  a 
qualification  to  be  on  the  parliamentary  register,  and 
consequently  that  access  to  the  parochial  register  is 
closed  to  them.  But  they  can  get  on  the  parochial 
register  by  the  occupation  of  property.  Women,  there- 
fore, are  on  the  same  footing  as  men,  except  that  the 
legislature  has  chosen  to  omit  from  the  parliamentary 
register  a  certain  class  of  owners.  The  appellant  is  not 
entitled  to  be  on  either  the  parliamentary  or  local 
government  register,  and  it  is  impossible  to  imply  a 

(a)  66  ft  57  net.  cap.  78.  {b)  38  ft  39  Vict.  cap.  65. 
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1896.  qualifioation  to  be  on  the  paxodiial  register  in  tavonr  of 
Dbiz  a  woman,  married  or  single,  which  conld  not  be  obtained 
jProiaa.  ^7  ^  ™a^  under  the  same  conditions.  Beliance  has 
been  placed  on  section  43  of  the  Act,  but  the  removal  of 
the  disqualification  of  marriage  effected  by  that  section 
is,  in  my  opinion,  only  in  respect  of  the  occupation  of 
property. 

Appeal  dismissed. 


Solicitors — For   the   Appellant,   Bell^  Brodrick   8f 
Orayy  for  Parker y  Blandford. 

For  the  Eespondent,  RoUm^  May  8[  Co., 
for  H.  Archdall  Ffooks^  Sherborne. 
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Clutteebuck,  Appellant ;  Taylor,  Respondent. 


1895. 
AT  a  Court  held  on  the  18th  September,  1895,  for  ^ovmberii. 

the  revision  of  the  Ksts  of  parliamentary  electors        0-  -A- 

and  burgesses  for  the  parish  of  St  Nicholas  in  the  oity  jjj.^  5  g  '27. 

of    OloucesteVy   the    name    of    the    appellant,    George  a  policeman" 

Clutterbuck,  appeared  on   Division  2   of    the  Kst  of  ^h^^^°' 

persons  entitled  to  vote  in  respect  of  the  occupation  of  occupied  a 

*  ^     ^  *  ^  oubioleinihe 
property  within  the  said  parish,  as  qualified  by  the  police  station 

.  I.        ,«.        T^  ,.v.^  At  Oioueesfgr, 

occupation  of  a  dwellmg-house  (service)  in  Bearland  m  for  which  he 
the  said  parish.  His  onbide 

Notice  of  objection  was  duly  served  upon  the  appel-  ^v^  hi  the 
lant  by  the  respondent,  Taylor^  on  the  ground  "that  ^Mpai^' 
the  appellant  had  not  been  the  inhabitant  occupier  of  ^^^^ 
a  dwellinff-house  twelve  months  to  July  16th  in  this  *«>mthe 

^  *^  paanagedown 

year."  ^^  room  by 

partitions, 

The  appellant  was  a  constable,  and  durmg  the  whole  which  did  not 
of  the  qualifying  period  had  the  exclusive  occupation  ceiling,  and 
of  a  cubicle  in  the  police  station  at  Gloucester.     This  the^Mid' 
cubicle  with  others  was  contained  in  a  room  in  the  of  tib^room 
police  station.     It  was  about  8  feet  by  7  feet,  and  T^®^*^*™^ 

*  1/7  m  oonunon 
was  partitioned  off  on  three  sides  by  a  wooden  partition  ^J?^  *^® 

about  7  feet  high,  the  wall  of  the  room  forming  the  took  his  meals 

,         ,  in  the  00m- 

fourth  side.     It  was  entered  by  a  door  opening  into  a  mon  mess 

room,  and 
used  the 
common  washing  room  of  the  rtation.  The  appropriation  and  the  mode  of  user  of 
the  cubicles  were  at  all  times  subject  to  the  control  of  the  superintendent,  but  the 
ooenpants  were  allowed  keys  of  their  respective  cubicles,  and  the  claimant  had  had 
the  ezolusiYe  use  of  his  cubicle,  without  interference  or  restriction,  in  fact,  for  the 
whole  of  the  qualifying  period.  Held  (by  Lord  Esher^  M.B.,  and  Lopes,  L.J. ; 
JBigbfft  L. J.,  dissenting),  that  such  cubicle  was  not  <*  a  part  of  a  house  separatelj 
oocnpied  as  a  dwelling,"  within  the  meaning  of  41  &  42  Vict.  cap.  26,  seot.  5,  so  as 
to  entitle  the  policeman  to  the  franchise.  Bamett  ▼.  Eiekmott  (Fox  ^  Smithy  412}| 
approved. 
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1895.  passage  which  passed  down  the  room,  and  of  this  door 
GLUITBBBT7CK  tho  appellant  had  the  ke  j,  and  was  entitled  to  close  and 
Tatlob.  1^1^  it  a-t  pleasure.  There  is  a  space  of  2  or  3  feet 
intervening  between  the  top  of  the  partition  and  the 
ceiling  of  the  room.  The  cubicles  derive  daylight  from 
the  outer  windows  of  the  room,  and  one  of  the  windows 
is  wholly  enclosed  in  each  cubicle.  The  passage,  the 
ventilation,  and  the  atmosphere  of  the  dormitory  are 
common  to  all  the  cubicles,  and  a  gaslight  is  shared  in 
common  by  all  the  cubicles  in  the  room.  The  bed  and 
bedding  was  supplied  by  the  county,  but  the  appellant 
was  at  liberty  to  add  any  furniture  of  his  own,  and 
had  in  fact  supplied  a  chair.  He  was  charged  and 
paid  rent  for  the  cubicle.  The  appellant  used  the 
common  washing-room  of  the  station,  though  he  was 
at  liberty  to  supply  his  own  washing  furniture  if  he 
pleased.  He  took  his  meals  in  the  common  mess  room. 
The  respondent  contended  that  the  cubicle  was  not 
separately  occupied  by  the  appellant  as  a  dwelling. 
On  behalf  of  the  appellant  it  was  contended — 

1.  That  the  notice  of  objection  was  not  sufficiently 

specific  to  raise  this  question ;  and 

2.  That  the  cubicle  was  in  fact  separately  occupied 

as  a  dwelling. 

The  Bevising  Barrister  held  that  the  notice  of 
objection  was  sufficient,  that  the  case  was  not  distin- 
guishable from  Barnett  v.  Hickmott  (a),  and  that,  as 
matter  of  law,  he  was  bound  to  hold  that  the  cubide 
was  not  separately  occupied  as  a  dwelling.  He  there- 
fore erased  the  name  of  the  appellant  from  the  list. 

The  names  of  six  other  persons,  contained  in  the 
schedule  to  the  case  afterwards  stated  by  the  Bevising 

(a)  Fbx  #  Smith,  412 ;  (1895)  1  Q.  B.  691. 
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Barrister,  appeared  in  the  same  list,  and  were  oljeoted       1895. 
to  on  the  same  ground.    The  notice  of  objection  and  Cltjtoebbttcx 
the  facts  relating  to  each  case  were  identical  with  those      Tatxob. 
above  stated.    The  Eevising  Barrister  erased  the  names 
of  all  the  said  persons. 

Notice  of  appeal  in  each  case  was  duly  given,  and 
the  appeals  were  ordered  to  be  consolidated. 

H  the  notice  of  objection  was  insufficient,  or  if  upon 
the  facts  stated  the  Eevising  Barrister  could  properly 
hold  that  the  cubicle  was  separately  occupied  by  the 
appellant  as  a  dwelling,  then  the  name  of  the  appellant 
and  of  the  six  persons  mentioned  in  the  said  schedule 
were  to  be  restored  to  the  list. 

Counsel  for  appellant  and  respondent  agreeing  that 
this  case  could  not  be  distinguished  from  the  case  of 
Bameii  v.  Hickmott  (a),  the  Court  held  that  it  could 
not  go  back  on  the  decision  given  in  that  case,  and 
accordingly  this  appeal  was  dismissed,  and  leave  to 
appeal  to  the  Court  of  Appeal  granted. 


The  appellant  appealed.    The  appeal  was  heard  on       1896. 
February  5th,  6th,  27th.  ^'^'  ^>  ^'  ^^' 

TF.  Graham^  for  the  appellant. 

This  appeal  raises  the  question  whether  the  decision 
of  the  Queen's  Bench  Division,  in  the  case  of  Bamett 
v.  Hickmott  (a),  is  right.  It  was  agreed  in  the  Court 
below  that  the  facts  in  this  case  cannot  be  distinguished 
from  those  upon  which  that  judgment  was  founded. 

Before  the  Representation  of  the  People  Act,  1867  (i), 

(a)  Fox  %  Smith,  412 ;  (1895)  1  Q.  B.  691. 
(h)  80  #  31  net.  oap.  102. 
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1896.  it  was  settled  that  there  could  not  be  a  "separate 
Olttttbbbugk  dwelling"  for  franchise  purposes  unless  there  was 
Ta^b.  structural  severance.  That  Act  left  the  matter  as  it 
stood  as  regards  severance,  but  required  separate  rating. 
The  question  now  turns  on  the  wording  of  section  5  of 
the  Parliamentary  and  Municipal  Eegistration  Act, 
1878(a).  "  DweUing-house  shall  include  any  part  of 
a  house  where  that  part  is  separately  occupied  as  a 
dwelling."  Separate  rating  is  no  longer  necessary,  and 
it  is  important  to  compare  the  definition  of  "  dwelling- 
house  "  in  this  section  with  the  corresponding  definition 
in  section  61  of  the  Act  of  1867  (J),  which  was, 
"dwelling-house  shall  include  any  part  of  a  house 
occupied  as  a  separate  dwelling."  The  Court  of  Com- 
mon Pleas  was  equally  divided  on  the  meaning  of 
section  61  of  the  Act  of  1867  (b)  in  two  cases  which 
came  before  them — Thompson  v.  Ward{c)y  EUis  v. 
Burch{d).  It  is  submitted  that  the  altered  language 
of  the  definition  in  section  5  of  the  Act  of  1878  (a) 
was  adopted  to  meet  the  view  of  those  judges  of  the 
Court  of  Common  Pleas  who  held  in  those  cases  that 
any  portion  of  a  house  was  a  separate  dwelling  so  long 
as  it  was  separately  occupied  in  such  a  manner  as  to 
practically  give  a  man  a  separate  dwelling.  The  Court 
below,  in  Barnett  v.  Hkkmott  (^),  held  the  cubicles  in 
that  case  to  be  not  separately  occupied  as  a  dwelling, 
because  of  the  facts  of  common  warming,  common 
lighting,  and  common  ventilation ;  but  it  is  now  usual 
to  provide  the  large  buildings,  which  have  become  so 
general,  with  a  system  of  lighting  and  wanning  in 
common.     Then  there  is  also  in  the  section  the  express 

(a)  41  ^  42  Viet,  oap.  26.  (i)  md. 

\h)  30  ^  31  Ttet.  oap.  102.  {e)  Fox  %  Smith,  412;  (1895)  I 

{e)  1  Sapw,  ^  Colt.  537  ;  X.  B.  Q.  B,  691. 
6  0.  F.  827. 
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pzoTifiO  that,  *^  where  an  oooapier  is  entitled  to  the  sole  1896. 
and  exclusive  use  of  any  part  of  a  house,  that  part  shall  Gluttxbbuox 
not  be  deemed  to  be  occupied  otherwise  than  separately  Tatzas. 
by  reason  only  that  the  occupier  is  entitled  to  the  joint 
use  of  some  other  part."  That  section,  therefore,  en- 
tirely does  away  with  the  necessity  of  structural 
severance,  with  the  idea  that  there  must  be  no  joint 
use  of  any  part,  and  with  separate  rating.  The  only 
thing  now  required  is  separate  occupation.  These 
cubicles  are  separate  in  that  sense,  even  if  they  are  not 
complete  rooms.  The  only  difference  between  them 
and  a  single  room  is  that,  for  the  purpose  of  health,  the 
partitions  are  not  carried  up  to  the  ceiling,  and  for  the 
purpose  of  economy  they  are  warmed  in  common.  No 
one  can  enter  them  but  their  respective  owners.  In 
Bradley  v.  Baylia  (a),  the  landlord  lived  on  the  premises 
and  had  control.  The  occupiers  there  were  held  to  be 
only  lodgers.  In  EXrhy  v.  Biffen  (6),  the  landlord  did 
not  live  on  the  premises,  and  the  claimant  was  held 
entitled  to  his  vote  as  an  occupier.  This  was  followed 
by  Stribling  v.  Hahe  (c),  which,  though  with  some  dis- 
sent, was  in  fact  acquiesced  in  by  the  Court  of  Appeal 
in  Ireland,  in  Hasson  v.  Chambers  {d).  In  Barnett  v. 
Mickmott  (e),  the  judgment  of  the  Court  below  was  put 
on  the  ground  of  the  common  enjoyment  of  light, 
warmth,  and  ventilation ;  that  is  not  the  criterion,  the 
question  depends  on  separate  occupation.  If  the  cubicle 
can  be  used  only  by  the  occupant,  and  is  occupied  by 
him  for  the  purpose  of  a  dwelling,  he  is  entitled  to  the 
franchise.  It  may  be  that  a  division  by  curtains  would 
not  do,  that  would  not  give  a  suiBOlciently  exclusive 

(«}  C6U.  163 ;  8  Q.  J9.  D.  195.  (d)  18  X.  12.  Ir.  68. 

[h)  Ibid.  \e)  Fox-^  Smith,  412;  (1895)  1 

Ic)  (hU.  409 ;  16  (2.  B,  D.  246.       Q.  B.  691. 
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1896.  oontxx)!.  Here  the  ocoupation  is  exclusive  and  for  the 
CLimcBBBuoK  purpose  of  a  dwelling.  The  terms  of  the  service  under 
Tatlob.  which  the  claimant  occupies  can  make  no  difEerenoe, 
except  so  far  as  thej  affect  the  question  of  separate 
occupation  in  this  sense.  It  is  submitted,  therefore, 
that  the  claimant  here  has  separately  occupied,  for  the 
necessary  period,  a  part  of  a  house  substantially  as  a 
dwelling,  and  that  he  is  entitled  to  a  vote. 

Letoia  Thomas  for  the  respondent. 

The  decision  in  Bamett  v.  Hickmott(a)  is  right. 
These  cubicles  are  not  separately  occupied  as  a  dwell- 
ing. There  must  be  a  practical  separation  of  that  which 
constitutes  the  dwelling.  A  bedroom  alone  cannot 
be  a  dwelling.  The  constable  here  took  all  his  meals 
elsewhere.  The  case  is  within  the  reasoning  of  the 
judgments  in  Hasson  v.  Chambers  (6). 

[EiGBY,  L.J.  The  effect  of  the  statute  of  1878  (c), 
in  which  the  definition  of  "  dwelling-house  "  has  been 
changed,  seems  to  do  away  with  the  question  of  struc- 
tural severance,  and  to  leave  it  simply  a  question  of 
separate  occupation  as  a  dwelling;  and  the  point  is, 
occupation  of  a  dwelling  as  distinguished  from  some- 
thing which  is  not  a  dwelling.] 

At  any  rate,  it  must  be  so  separated  as  to  be  capable 
of  being,  though  it  is  true  that  it  need  not  necessarily 
be  in  fact,  separately  rated.  It  is  not  necessary  for  the 
respondent  here  to  say  that  Stribling  v.  Hahe  {d)  is  wrong, 
but,  having  regard  to  the  observations  in  the  judgments 

(a)  Fax  #  Smith,  412  ;  (1806)  1  (e)  41  %  42  Vict.  oap.  26. 

Q.  B,  691.  ((Q  CoU.  409 ;  16  Q.  B.  D.  246. 

(b)  18  L.  B.  Ir,  68. 
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in  JETasson  v.  Chambers  (a),  it  is  submitted  that  it  is  1896. 
wrong,  and  ought  now  to  be  overruled.  This  cubicle  OLxmEBBuoE 
oannot  be  said  to  be  a  dwelling-house.  The  constable  tatlob. 
only  sleeps  there,  he  does  not  live  there.  It  is  like  the 
case  put  by  the  Master  of  the  Eolls  (then  Brett,  L.  J.) 
in  Bradley  v.  Baylis  {b)  :  "  Tou  do  not  dwell  in  your 
bedroom :  you  do  not  dwell  in  your  sitting-room  :  you 
dwell  in  the  two  things  jointly ;  but,  when  those  two 
things  are  separated  by  something  which  does  not 
belong  to  you,  I  doubt  myself  whether  you  can  be  said 
to  dwell  in  either  of  them."  That  applies  to  this  case. 
The  man  does  not  occupy  as  a  dwelling.  The  case  of  a 
man  who,  having  rooms,  nevertheless  lives  chiefly  at  his 
dub  is  quite  different.  There  he  can,  if  he  chooses, 
enjoy  all  the  rights  of  a  dwelling  at  home.  The 
constable  cannot  enjoy  aU  the  rights  of  a  dwelling  in 
this  cubicle.  He  has  only  the  partial  rights  limited  by 
the  restrictions  of ^  his  service,  and  he  is,  moreover,  sub- 
ject in  his  use  of  the  cubicle  to  the  control  and  discretion 
of  the  superintendent. 

[EiGBY,  L.  J.  Does  the  Act  compel  us  to  say  that 
any  particular  restrictions  on  the  freedom  of  occupation 
deprive  the  occupier  of  the  franchise  if  he  substantially 
enjoys  the  rights  of  a  dweller  ?] 

[Lord  EsHER,  M.E.  The  necessity  of  structural 
severance  and  separate  rating  has  been  done  away  with, 
and  separate  occupation  is  not  precluded  by  the  fact  of 
the  joint  use  of  some  other  part  of  the  house.  It  seems 
to  me,  therefore,  that  now  the  test  is,  whether  the 
occupation  is  subject  to  such  discipline  or  restrictions 
80  would  be  inconsistent  with  the  substantial  use  of  the 

(ff)  is  X.  n.  Ir.  68.  {b)  8  Q.  B,  2>.  at  p.  233. 
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1896.       premises  as  a  dwelling-house.     The  ease  does  not  find 

Clitttkbbttok  ''^^hether  or  to  what  extent  the  constable  is  subject  to 

Tatlob,      ^^^^  restrictions,  or  to  the  control  of  the  superintendent, 

and  we  think  it  must,  go  back  to  the  Revising  Barrister 

for  information  on  this  point.] 

The  further  hearing  was  accordingly  adjourned  to 
enable  the  Eevising  Barrister  to  make  inquiry  and 
return  answers  to  the  following  questions  put  to  him  by 
the  Master  of  the  Rolls : — 

(1.)  Has  the  chief  constable  the  control  of  the  whole 

building? 
(2.)  Can  he  order  a  constable  to  change  his  cubicle  ? 
(3.)  Can  he  order  him  not  to  receive  visitors  ? 
(4.)  Can  he  order  him  not  to  take  his  meals  in  his 

cubicle  ? 
(5.)  Can  he  order  him  not  to  have  washing  apparatus 

in  his  cubicle  ? 
(6.)  Can  he  order  him  not  to  go  into  his  cubicle  in 

the  daytime  P 
(7.)  Can  the  inspector  order  him  to  open  the  door  if 

he  is  inside  so  as  to  let  the  inspector  go  in  ? 
(8.)  Can  he  order  him  to  give  up  the  key  ? 
(9.)  Can  he  order  him  not  to  smoke  in  the  cubicle  P 

-fg^-  27.  The  case  came  on   for   further    hearing,  and  the 

answers  of  the  Revising  Barrister  to  the  questions  put 
to  him  were  read.  He  answered  all  the  questions  in 
the  affirmative.  He  stated,  however,  that  the  super- 
intendent had  not,  in  fact,  exercised  his  power  of 
interference  or  restriction  in  any  of  the  matters 
referred  to  in  the  above  questions,  it  being  the  inten- 
tion that  the  constables  should  not  be  prevented  from 
acquiring  the  franchise  if  they  were  legally  entitled 
to  it. 
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jE.   W.  Oarrett  (W.  Oraham  with  him)  in  reply —  1896. 


Admitted  that  the  constable  could  have  been  turned 
out  of  his  cubicle  at  any  moment,  that  is  also  an  incident 
of  the  position  of  a  tenant  at  will  who,  if  he  has  in  fact 
occupied,  is  entitled  to  the  franchise  notwithstanding 
this  liability.  As  to  the  other  restrictions,  the  idea  of  the 
service  franchise  involves  the  existence  or  the  possibility 
of  restrictions  imposed  by  the  master.  Disciplinary 
lestrictions  or  regulations  do  not  affect  the  franchise : 
Atkinson  v.  Collard  {a) ;  StrihUng  v.  Hahe  (5).  The 
claimant  here  had  exclusive  use.  He  slept  in  this 
cubicle.  He  therefore  occupied  it  substantially  as  a 
dwelling,  as  distinguished  from  a  place  for  work  or 
business. 

Lord  EsHER,  M.B.  In  this  case  we  are  asked  to 
overrule  the  decision  of  the  Lord  Chief  Justice  and  the 
other  judges  before  whom  the  case  was  heard  in  the 
Queen's  Bench  Division.  The  case  stands  thus — the 
daimant  who  seeks  to  have  a  vote  for  the  premises  in 
question  is  a  policeman,  and  by  virtue  of  his  position  as 
a  policeman  it  seems  that  he  has,  with  regard  to  these 
premises,  no  rights,  but  certain  things  to  do,  upon  which 
he  relies  as  entitling  him  to  the  franchise.  He  has  no 
separate  room  and  no  separate  house.  The  things 
relied  upon  are  done  in  one  room,  they  are  done  in  a 
compartment  of  that  room  which  is  called  a  cubicle — 
the  room  being  divided  up  into  these  cubicles  by  parti- 
tions which  do  not  reach  up  to  the  ceiling.  Inside  each 
cubicle  there  is  a  bed  and  in  some  a  chair.  In  one  of 
these  cubicles  the  claimant  sleeps.  How  comes  he  to 
sleep  there?  By  no  other  right  than  that  he  is  a 
policeman.     He  cannot  choose  which  cubicle  he  will 

(a)  CoU,  375  ;  16  Q.  JB.  D.  264.  {b)  Colt.  409  ;  16  Q.  3.  2>.  246. 

f2 
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1896.  occupy.  He  mtist  sleep  in  that  cubicle  in  which  he  is 
OmrxxaBooK  ordered  to  sleep.  He  cannot  stay  out  of  it  but  must  go 
Tatlob.  there  when  ordered.  It  is  also  true,  as  relied  on  by  the 
Court  below,  that  the  air  and  the  light  which  he  enjoys 
is  not  confined  to  his  cubicle.  It  is  the  common  air 
and  light  which  ventilates  and  lights  the  whole  room  in 
which  all  the  policemen  are.  Now  where  a  man 
occupies  a  place  as  a  dwelling  it  is  unheard  of  that  the 
air  and  light  which  he  there  enjoys  is  shared  with 
others.  That  is  inconsistent  with  one's  view  of  the 
occupation  of  premises  as  a  dwelling.  The  air  and 
light  in  such  a  place  must  be  air  and  light  with  which 
others  have  nothing  to  do.  This  consideration  alone 
seems  to  me  to  stand  in  the  way  of  his  claim,  but  we 
have  thought  it  better  to  have  further  information  as  to 
the  facts  of  his  occupation.  Now  we  have  it  that  this 
place  and  the  mode  of  using  it  are  under  the  control  of 
the  chief  constable  or  superintendent.  He  has  the 
control  of  the  whole  room.  That  is  inconsistent 
with  one's  idea  of  a  dwelling — I  mean,  that  the  mode 
in  which  you  use  your  dwelling  should  be  under  the 
control  of  someone  else.  Here,  someone  can  order  the 
constable  to  change  his  cubicle,  and  can  order  him  back 
again ;  and  so  from  day  to  day  or  hour  to  hour  he  can 
be  ordered  to  change  the  place  which  it  is  said  he 
occupies  as  a  dwelling.  Then  he  cannot  receive  visitors. 
True,  he  can  if  he  is  allowed,  but  at  any  moment  he 
may  be  forbidden  to  receive  them  even  though  relations. 
Is  that  consistent  with  the  idea  of  a  dwelling  P  He 
cannot  take  his  meals  in  his  cubicle  if  ordered  not  to. 
He  may  be  ordered  not  to  have  any  washing  apparatus 
there ;  not  to  go  in  there  in  the  daytime.  Is  it  con- 
sistent with  one's  idea  of  a  dwelling,  if  he  cannot  go 
into  it  in  the  daytime  P    The  Eevising  Banister  has 
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said  that  saoh  an  order  woiild  be  unreaflonable  in  the  ease       1896. 


of  a  man  on  night  duty.  It  would  be  no  doubt  oruel,  CLUTKBiuinGK 
and  in  that  sense  unreasonable,  but  there  is  the  power  Tatua. 
to  make  the  order.  Again,  has  he  the  command  of  the 
place,  when,  being  inside,  he  can  be  ordered  to  open 
the  door  to  let  his  superior  ojOB.cer  enter  P  He  can  be 
ordered  to  give  up  his  key,  and  even  not  to  smoke, 
though  the  latter,  perhaps,  would  be  an  immaterial 
restriction.  Are  these  things  consistent  with  the  idea 
of  a  dwelling  P  It  is  not  a  question  whether  one  or 
more  of  these  restrictions  would  be  sufficient  to  exclude 
it.  We  have  to  consider  them  taken  altogether,  and 
existing,  or  at  least  there  being  power  to  make  them, 
in  the  case  of  a  man  in  a  room  in  which  there  are  a 
dozen  others,  in  separate  compartments  it  may  be,  but 
in  one  room  nevertheless — sharing  the  same  air,  the 
same  light  and  the  same  warmth.  Everything  he  does 
except  sleep,  he  does  in  other  parts  of  the  building,  and 
he  cannot  do  them  in  his  own  compartment  except 
subject  to  prohibition.  Taking  all  these  conditions 
together,  are  they  or  are  they  not  the  terms  of  his  occu- 
pation P  He  is  there  only  as  a  policeman,  he  has 
agreed  to  be  there  as  a  policeman  subject  to  all  these 
limitations,  and  they  are  the  terms  of  his  occupation. 
Are  they  consistent  with  anyone's  idea  of  the  ordinaiy 
rights  of  a  person  having  a  dwelling  P  It  seems  to  me 
they  are  inconsistent.  If  that  is  so,  it  seems  to  me  he 
does  not  come  within  the  terms  of  section  5  of  the  Act 
of  1878  (a),  where  "  dwelling-house  "  is  defined  as  "  any 
part  of  a  house  where  that  part  is  separately  occupied 
as  a  dwelling,"  and  I  am  therefore  of  opinion  that  his 
occupation  is  not  such  as  entitles  him  to  the  franchise. 

(a)  41  i  42  net.  cap.  26. 
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1896.       It  is  said  that  soldiers  in  bairaoks  are  entitled  to  the 


Olitcsbbbuok  franchise.  That  has  not  been  decided,  and  I  am  of 
Tatlqb.  opinion  that  it  would  be  difficult  to  hold  that  soldiers 
in  barracks  living  under  conditions  similar  to  those  in 
the  present  case,  even  though  they  remain  undisturbed 
for  a  year,  are  entitled  to  the  franchise  as  occupiers  of 
a  dwelling-house.  The  decision  of  the  Court  below 
was  right  and  must  be  affirmed. 

LoPE»,  L.  J.  In  this  case  we  are  asked  to  reverse  the 
decision  of  the  Lord  Chief  Justice  and  Orantham  and 
Vaughan  Williams^  JJ.,  who  acted  on  the  previous  case 
of  Bm^nett  v.  Hickmott  (a).  I  think  their  dedsion  was 
right,  and  I  should  have  been  prepared  to  hold,  even 
before  we  received  the  answers  given  by  the  Bevising 
Barrister  to  the  questions  put  to  him  by  the  Master  of 
the  BoUs,  that  the  claimant  is  not  entitled  to  the  fran- 
chise. The  words  of  section  3  of  the  Eepresentation  of 
the  People  Act,  1884  (6) ,  under  which  he  claims,  are  these, 
— "  where  a  mj^  himself  inhabits  any  dwelling-house  by 
virtue  of  any  office,  service,  or  employment,  &c."  In 
the  interpretation  of  the  word  "  dwelling-house  "  con- 
tained in  section  5  of  the  Parliamentary  and  Municipal 
Eegistration  Act,  1878  (c),  we  find  "  *  dwelling-house ' 
shall  include  any  part  of  a  house  where  that  part  is 
separately  occupied  as  a  dwelling."  The  question 
which  we  have  to  consider  is,  whether  this  cubicle  is 
part  of  a  house  separately  occupied  as  a  dwelling.  What 
is  it  P  It  is  a  part  of  a  room  divided  into  compartments 
which  do  not  reach  to  the  ceiling,  so  that  there  is  a 
common  user  of  the  air,  light,  and  warmth.  Each  com- 
partment is  used  for  sleeping  only.    There  is  a  general 

(a)  Fox  i  Smithy  412  ;  (1895)  1  {b)  48  Vict.  cap.  3. 

Q.  B,  691.  («)  41  #  42  Vict.  cap.  26. 
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dining  plaoe  and  lavatoiy.  The  policeman  is  Bubjeot  1896. 
to  divers  restrictions ;  he  does  not  eat,  drink,  or  wash  OLTrmsBBncK 
in  his  onbiole — ^he  is  bound,  if  required,  to  give  up  his  Tatlob. 
kej,  and  if  prohibited  he  cannot  ask  a  friend  in.  His 
superior  officer  might  any  night  order  him  to  change 
his  cubicle,  or  might  forbid  him  to  enter  it  by  day. 
It  comes  to  this,  the  police  constable  has  the  use  of  his 
cubicle  merely  for  a  specific  purpose,  namely,  for  sleep- 
ing in  during  part  of  the  twenty-four  hours,  and  his 
occupation  is  subject  to  the  above  and  other  restrictions. 
Can  it  be  said,  then,  that  he  occupies  part  of  a  house 
separately  as  a  dwelling?  In  my  opinion  it  cannot. 
My  idea  is,  that  to  bring  an  occupation  within  the 
words  of  the  section  it  must  be  an  occupation  that  is 
not  subject  to  disabilities  which  axe  inconsistent  with 
the  substantial  rights  of  a  man  dwelling  in  his  own 
house.    The  appeal  must  be  dismissed. 

BiGBY,  L.J.  It  is  with  regret  that  I  find  myself 
compelled  to  differ  from  the  other  members  of  this 
Court,  and  from  the  Court  below.  But  I  do  not  think 
I  am  departing  from  any  decision  binding  on  this 
Court.  The  question  in  this  case  depends  upon  the 
the  words  of  an  Act  of  Parliament,  and  is,  in  my 
opinion,  whether  as  a  matter  of  fact  the  particular 
claimant  here  was  an  inhabitant  occupier  of  a  dwelling- 
house  during  the  qualifying  period.  The  claimant  was, 
as  a  matter  of  fact,  in  occupation  of  his  cubicle  without 
interference  for  the  whole  qualifying  period.  He  had 
the  key  of  it,  and  when  on  day  duty  he  used  it  at  night, 
and  when  on  night  duty  he  used  it  by  day.  He  took 
bis  meals  in  it  when  the  common  mess  room  was  not 
available.  Was  he  the  inhabitant  occupier  of  a  dwelling- 
house  within  the  meaning  of  section  3  of  the  Bepre- 
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1896.  sentation  of  the  People  Act,  1884  (a)  ?  That  section 
GLxnTKBBuoK  sajs  ^^  where  a  man  himself  inhabits  any  dwelling- 
Tatlob.  house  by  virtue  of  any  office,  service,  or  employment, 
and  the  dwelling-house  is  not  inhabited  by  any  person 
under  whom  such  man  serves  ...  he  shall  be  deemed 
...  to  be  an  inhabitant  occupier  of  such  dwelling- 
house  as  a  tenant."  Here  the  cubicle  was  not  occupied 
by  any  superior  officer  under  whom  the  claimant  served. 
He  was  therefore  the  inhabitant  occupier  of  a  dwelling- 
house, 'if  the  cubicle  was  a  dwelling-house.  I  agree 
that  at  jSrst  sight  a  cubicle  looks  to  be  a  very 
different  thing  from  a  dwelling-house.  Dealing  here, 
first,  with  the  general  question  as  to  whether  the 
power  of  making  restrictions  possessed  by  a  superior 
officer  or  master  affects  the  franchise,  I  do  not  find 
that  the  Act  says  anything  as  to  the  nature  of  the 
inhabitancy  or  about  restrictions,  and  we  ought  to 
be  slow  to  invent  an  interpretation  of  the  Act  which 
would  make  the  franchise  depend  upon  the  absence 
or  amount  of  restrictions.  There  are  many  cases  of 
large  establishments  where  numbers  of  people  are 
employed,  who  inhabit  parts  of  such  places  and  have 
the  franchise  in  respect  thereof.  There  can  be  no 
doubt  that  such  persons  are  subject  to  such  restrictions 
as  their  masters  may  impose.  I  do  not,  however, 
see  how  the  number  of  restrictions,  even  if  made,  can 
affect  the  franchise,  and  if  restrictions  are  not  in  fact 
made,  I  do  not  see  how  the  mere  power  to  make 
them  can  so  operate.  The  service  franchise  is  a  totally 
different  thing  from  other  kinds  of  franchise.  It  is 
not  a  question  of  tenancy.  The  master  is  not  a  land- 
lord, and  the  occupation  must  of  necessity  be  subject 
to  the  xaaster's  regulations. 

(a)  48  Vtet.  cap.  3. 
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Now  let  ufl  see  what  is  a  "  dwelling-hoiiSG."  That  1898. 
is  oarefolly  defined  in  section  5  of  the  Parliamentary  GLUTTssBnaK 
and  Mnnioipal  Eegistration  Act,  1878  (a),  and  we  axe  Tatlob. 
bound  by  that  definition.  I  will  first  observe  that 
^'dwelling-house/'  in  the  way  it  is  used  in  these 
Acts,  is  a  totally  different  thing  from  what  any 
person  outside  the  particular  subject  would  caU  a 
dwelling-house,  because  any  part  of  a  house  will  do. 
The  Act  does  not  say  any  particular  part  or  a  large  part. 
*'  Any  part,"  even  the  smallest,  will  do,  if  a  person  is  the 
inhabitant  occupier  of  it,  just  as  the  smallest  possible 
tenement  will  give  the  dwelling-house  franchise.  The 
fact  of  separate  occupation  is  the  important  thing. 
This  cubide,  it  is  true,  is  part  of  a  room,  but  it  is  none 
the  less  a  part  of  the  whole  barrack.  It  is  within  the 
words  of  the  Act,  though,  may  be,  it  is  not  such  a  place 
as  would  ordinarily  be  looked  upon  as  a  dwelling. 

Then  it  is  said  that,  as  the  light,  air,  and  warmth  are 
shared  in  common,  it  cannot  be  separately  occupied  as 
a  dwelling.  But  the  latter  part  of  section  5  of  the  Act 
of  1878  (a)  seems  to  deal  with  this :  "  Where  an  occu- 
pier is  entitled  to  the  sole  and  exclusive  use  of  any  part 
of  a  house,  that  part  shall  not  be  deemed  to  be  occupied 
otherwise  than  separately  by  reason  only  that  the  occu- 
pier is  entitled  to  the  joint  use  of  some  other  part." 
We  must  not  cut  down  the  general  application  of  those 
words.  Whatever  joint  use  may  exirt,  whether  it  be 
of  some  other  part  of  the  premises,  or  of  light,  warmth, 
or  air,  that  does  not  matter  if  there  is  a  separate  use  of 
the  part  occupied  as  a  dwelling.  Now,  here  the  claimant 
had,  in  fact,  the  key  of  his  cubicle  for  all  the  qualifying 
period,  and  he  occupied  without  interference.  It  is 
oonoeded  that  the  superior  officer  had  power  to  interfere, 

{a)  41  f  42  rtet.  cap.  26. 

▼OL.  X.  O 
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1896.  to  ask  for  the  key  and  go  in  to  the  oubiole,  and  make 
GLtrrTEBBnoK  other  restrictions.  But  as  a  matter  of  fact  he  never  did. 
TA-noB.  Therefore,  in  my  opinion,  if  this  man  occupied  at  all, 
and  there  is  no  doubt  of  that,  he  separately  occupied 
part  of  a  house.  Then  we  come  to  the  important  words 
"  as  a  dwelling."  Those  words  are  of  great  importance ; 
but  I  do  not  find  anything  in  the  Act  which  says  that 
they  must  mean  with  all  the  same  powers  as  people 
ordinarily  enjoy  who  have  a  legal  tenure  of  their 
houses.  Some  light  is  thrown  on  the  nature  of  the 
occupation  required,  by  reference  to  the  earlier  part  of 
the  section,  viz.,  "  any  part  of  a  house  where  that  part 
is  separately  occupied  for  the  purpose  of  any  trade, 
business  or  profession."  Suppose  an  artist,  clergyman, 
or  trader  takes  a  room  in  a  house  or  a  cubicle  in  a  build- 
ing in  order  to  use  it  for  his  profession  or  trade,  and  he 
is  the  only  person  who  uses  it,  the  Act  says  that  part 
shall  be  deemed  to  be  a  house.  It  would  be  extra- 
ordinary, if  that  is  so,  that  the  same  reasoning  should 
not  apply  to  the  other  part  of  the  section.  We  do  not 
get  it  in  that  case  that  the  professional  man  or  trader 
must  occupy  the  part  just  as  other  professional  men  or 
traders  occupy  houses  of  their  own.  Though  he  may 
have  bargained  to  submit  to  restrictions,  he  must  be 
taken  to  separately  occupy  the  room  for  the  purposes  of 
his  business  or  profession.  Suppose  a  painter  having  a 
studio  in  which  he  was  forbidden  to  receive  visitors.  It 
is  true  he  could  not  paint  portraits,  but  he  would  none 
the  less  use  the  studio  for  the  purpose  of  his  profession. 
It  would  be  an  occupation  not  for  all  the  purposes  of 
his  profession,  but  such  as  involves  the  purpose  of  his 
profession. 

When  we  come  to  the  words  "  separately  occupy  as  a 
dwelling,"  this  consideration  gives  us  great  assistance* 
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If  the  daiinaiit  does  not  occupy  as  a  dwelling,  in  what        1896. 
other  way  does  he  occupy  P    I  take  the  antithesis  in  the  CLrrrBBBuoK 
section  to  be  occupation  as  a  dwelling  as  distinguished      Taylob. 
from  occupation  for  trade  or  business. 

An  occupier  of  a  dwelling-house  is  not  bound  to  show 
his  title  for  the  purpose  of  the  franchise.  He  might  not 
have  a  good  title,  he  might  not  be  a  tenant,  he  might 
be  a  trespasser.  The  only  question  is,  Was  he  there  ? 
Did  he  occupy  for  the  qualifying  period  P  I  concede 
the  claimant  may  have  had  less  rights  than  the  ordi- 
nary occupiers  of  a  dwelling-house.  But  the  question 
is,  Was  the  occupation  of  this  cubicle,  such  as  it  was, 
an  occupation  as  a  dwelling  P  It  appears  to  me  these 
cubicles  were  the  dwellings  of  the  persons  who  occupied 
them  from  day  to  day,  month  by  month,  and  year  by 
year.  They  have  slept  in  them  night  by  night.  How 
is  this  other  than  as  a  dwelling  P  The  user,  so  far  as 
it  went,  was  user  as  a  dwelling.  However  large  a 
power  of  interference  the  superior  oflBcer  had,  that  is 
not  the  test.  It  is  a  mere  question  of  fact :  Did  the 
claimant  separately  occupy  this  cubicle  as  part  of  a 
house,  and  did  he  occupy  it  as  a  dwelling — ^not  in 
the  ordinary  meaning,  but  having  such  a  user  as 
oould  not  be  described  in  any  other  way  P  I  am  of 
opinion  that  the  claimant  did  so  occupy.  As,  however, 
the  Master  of  the  Bolls  and  Lopesj  L.  J.,  have  given 
their  decision  the  other  way,  the  appeal  must  be 
dismissed. 

Appeal  dismissed. 

Solicitors— For  the  Appellant,  Richard  Whiter  for 
F,  Treasure^  Gloucester. 

For  the  Respondent,  C.  T.  Courtney  Leicisj 
for  JF.  Langlet/^Smithf  Gloucester. 
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The  Queen  v.  Soden. 

N  this  case  a  rule  nm  was  granted  calling  upon  the        18^6. 
Revising  Barrister  for  the  city  of  Leeds  to  show  _     ' 

cause  why  an  appeal  should  not  be  entertained  and  a       ^*  ^' 

case  stated  by  him,  or  why  a  writ  of  mandamus  should 

not  issue  commanding  him  to  hear  and  determine  the  Banisterl^ 
daims  of  John  Kelly^  junior,  and  James  O'Brien  to  S^  giveS^ 

annoimoed 
that  he  would  hold  his  Court  for  revising  the  Usts  of  the  East  Division  of  £$eds  on 
the  16th  and  17th  September,  and  that  the  lists  wonld  be  closed  at  the  evening  sitting 
on  the  I7ih.  At  that  sitting,  having  satisfied  himself  bj  inquiry  in  open  Court  that 
there  were  no  more  persons  present  who  desired  to  be  heard,  he  declared  the  lists  dosed 
and  adjourned  the  Court  to  the  18th  September  for  the  formal  work  of  completing 
the  lists  by  reading  out  and  initialling  the  names  inserted  or  expunged,  and  appending 
his  signature  in  compliance  with  6  Viet.  cap.  18,  sect.  41,  and  28  &  29  Vict.  cap.  36, 
sect.  15.  As  the  names  were  being  so  read  out  on  the  1 8th  September,  elaitnants,  who  had 
not  appeared  nor  desired  to  be  heard  at  any  of  the  advertised  sittings,  applied  to  the 
Revising  Barrister  to  then  hear  and  determine  their  claims.  He  refused  to  hear 
them,  and  expunged  their  names.  Held,  that  the  lists  were  duly  closed  on  the  17th 
September,  and  mat  the  claimants  were  not  entitled  to  be  heard.  Quarey  whether  a 
mandamus  will  lie  to  a  Revising  Banister  who  is  functus  officio  and  has  returned  his 
nomination. 
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1896.       have  their  names  inserted  in  the  lists  of  parliamentary 
Thb  Qvkek   and  mnnioipal  electors  for  the  said  city. 
,SoDMr.  The  facts  were  as  follows : — 

In  accordance  with  the  usual  practice  a  notice  was 
published  by  the  Town  Clerk  on  the  4th  September, 
1895,  appointing  the  days  and  hours  on  which  the 
Eevising  Barrister  would  sit  to  revise  the  lists  of 
parliamentary  and  municipal  electors  for  the  several 
divisions  of  the  city  of  Leeds.  The  notice  stated  that 
the  Court  would  sit  to  revise  the  lists  for  the  Sast  Leeds 
Division  on  Monday,  the  16th  September,  at  6.15  p.m., 
and  Tuesday,  the  17th  September,  at  10.30  a.m.  and 
6.15  p.m.,  and  that  the  lists  would  close  at  the  evening 
sitting  on  the  17th  September.  At  the  evening  sitting 
on  the  17th  September,  the  Revising  Barrister  having 
heard  the  claims  of  all  who  were  present,  with  the 
exception  of  two  or  three  cases,  which  were  adjourned 
till  the  following  day,  at  the  special  request  of  the 
agent,  for  the  production  of  further  evidence,  and  being 
informed  by  the  agents,  and  having  also  satisfied  him- 
self by  inquiries  in  open  Court,  that  there  were  no 
more  claimants  or  persons  objected  to  present,  thereupon 
declared  that  the  lists  for  Sast  Leeds  were  closed.  On 
the  following  day,  the  18th  September,  the  Revising 
Barrister,  having  been  informed  that  the  adjourned 
oases  had  been  abandoned,  proceeded  with  the  formal 
business  of  the  sitting,  which  consisted  of  striking  out 
and  initialling  the  names  of  those  who  had  not  appeared 
or  otherwise  established  their  claims,  and  the  calling 
out  the  list  showing  which  claims  had  been  allowed  and 
which  had  been  struck  out.  On  the  names  of  the 
claimants  Kellt/  and  (yBrien  being  called,  they  applied 
to  be  heard  in  support  of  their  claims.  It  was  not 
suggested  that  they  had  appeared  at  any  of  the  pre- 
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vionB  sittings,  or  that  their  oases  had  been  adjourned.        1896. 


The  Bevising  Barrister  therefore  refused  to  hear  them,    thb  Qxtexn 


V. 


and  struck  out  their  names  on  the  ground  that  public  SoDinr. 
notice  had  been  given  that  the  lists  would  be,  as  they 
were  in  fact,  closed  at  the  evening  sitting  on  the 
previous  day.  Notice  in  writing  was  given  by  the 
agent  of  the  claimants'  intention  to  appeal,  and  appli- 
cation was  made  to  the  Eevising  Barrister  to  state  a 
case  upon  the  question,  which  he  refused.  An  applica- 
tion was  thereupon  made  to  the  judge  in  chambers  in 
vacation,  who  granted  a  rule  nisi. 

W.  Qrahamy  on  behalf  of  the  Bevising  Barrister, 
showed  cause  against  the  rule.  The  course  adopted 
by  the  Bevising  Barrister  was  in  accordance  with  the 
usual  practice.  It  is  within  the  powers  of  the  Barrister 
to  regulate  the  procedure  and  make  rules  for  the  con- 
duct of  the  business  of  his  Court,  and  it  is  for  the 
public  convenience.  If  claimants  could  be  heard  after 
the  closing  of  the  lists  had  been  declared,  objectors 
would  be  placed  in  the  greatest  difficulty,  or  injustice 
would  be  done  by  adjudications  in  their  absence.  The 
Bevising  Barrister,  when  he  closed  the  lists,  had  ad- 
judicated upon  the  claims  of  the  applicants  and  all 
other  persons  on  the  lists,  except  those  whose  cases 
were  specially  adjourned,  and  all  that  remained  to  be 
done  was  the  formal  business  of  initialling  and  reading 
out  the  names  expunged  or  inserted  and  signing  the 
lists:  6  Vkt.  cap.  18,  sect.  41;  and  28  &  29  Vict. 
cap.  36,  sect.  15.  The  applicants  had,  then,  no  right 
to  appear  or  be  heard.  Having  heard  and  determined 
the  claims  of  all  persons  entitled  to  be  heard,  and 
having  signed  the  lists,  the  Bevising  Barrister  was 
then  functus  officio^  and  mandamus  will  not  lie  now  to 

b2 
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1896.  compel  him  to  hear  and  determine.  If  any  point  of 
TheQubkn"  1^^  arose  on  his  decision  and  he  refused  to  state  a  case, 
SoDBw.  ^®  could  be  ordered  under  41  &  42  Vict.  cap.  26, 
sect.  27,  to  state  a  case,  and  an  appeal  could  be  heard 
notwithstanding  any  limitations  of  time  or  place  con- 
tained in  the  Parliamentary  Eegistration  Act,  1843, 
but  no  point  of  law  arises  here. 

MattinsoTif  Q.O.  {Sylvain  -Sfoy^r  with  him),  in  support 
of  the  rule. 

"Wbat  took  place  on  the  17th  September  did  not 
constitute  an  adjudication  on  the  claims  of  the  appli- 
cants. They  were  therefore  adjourned  to  the  18ih 
with  the  others  undisposed  of.  If  there  can  be  said  to 
have  been  a  hearing  on  the  18th,  then  the  Eevising  Bar- 
rister should  be  ordered  to  state  a  case  as  to  whether 
he  was  right  in  refusing  to  hear  evidence.  If,  on  the 
other  hand,  he  refused  to  hear,  then  a  mandamus  to 
hear  and  determine  is  the  proper  remedy.  There  is 
only  one  point  of  serious  conflict  on  the  facts,  viz.,  that 
the  Bevising  Barrister  said  on  the  17th  that  he  had 
closed  the  lists.  But,  whichever  side  is  right  on  that, 
neither  on  the  16th  nor  17th  was  the  list  called  over, 
nor  were  the  names  of  the  applicants  called.  It  was 
on  the  18th  that  they  were  for  the  first  time  called. 

[CoLLiKs,  J.  They  were  not  called  then  for  the 
purpose  of  being  heard,  but  only  as  names  that  had 
been  struck  out.] 

It  is  submitted  they  were  still  undisposed  of  oases. 
The  Bevising  Barrister  had  not  delivered  his  judgment 
on  them.  There  is  no  complete  judgment  till  he  writes 
his  initials :  6  Vict  cap.  18,  sect.  41.    The  question  is 
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not  whether  the  lists  have  been  closed,  but  whether  the        1896. 
ease  has  been  heard  and  determined.    On  the  18th  Sep-    ThbQubbv^ 
tember  75  claims,  which  had  not  been  dealt  with  on       sodxn. 
the  previous  days,  were   in  fact  allowed,   not  being 
objected  to  by  the  overseer^.     These  75  were  among 
the  300  or  400  claims,  including  those  of  the  applicants, 
which  had  not  been  dealt  with.      They  should    be 
treated  as  adjourned  cases:  6  Vict.  cap.  18,  sect.  41. 
No  formal  adjournment  is  necessary:  36  &  37  Vict 
cap.  70,  sect.  5.    These  applicants  made  their  claim  to 
be  heard  while  the  Bevising  Barrister  was  sitting  in 
open  Court  to  reyise  the  lists. 

As  to  the  power  of  the  Court  to  grant  a  mandamus, 
it  is  submitted  that  it  cannot  be  that  this  is  limited  by 
the  time  when  the  Bevising  Barrister  delivers  the  lists 
to  the  Town  Clerk :  Mayor  of  Rochester  v.  Reg.  {a) ; 
Reg.  V.  Mayor  o/Monnwuth  {b). 

Lawrance,  J.  In  my  judgment  this  rule  should  be 
discharged.  The  sole  point  raised  in  this  case  appears 
to  me  to  be  whether  a  Bevising  Barrister  is  to  have 
the  right  of  managing  the  business  in  his  own  Court. 
As  far  as  I  can  understand  what  is  claimed  here, 
on  behalf  of  those  who  ask  in  this  case  for  a 
mandamus,  is  that  imtil  a  person's  name  is  struck  off 
the  list  he  has  a  right  to  appear  and  to  have  his  claim 
and  the  objections  to  it  heard.  On  the  other  hand,  it 
is  said  that  the  Bevising  Barrister  has  the  right  to 
make  such  arrangements  with  regard  to  the  business 
of  his  Court  as  may  be  for  the  public  convenience.  In 
the  revision  of  the  lists  for  Leed^  this  was  done,  as  I 
understand  it,  by  sending  out  a  notice  that  the  lists  for 

(a)  E.  B.  i  E.  1024 ;  27  X.  /.  ,  (*)  I.E.  6  Q.  5.  261 ;  39  Z.  7. 
Q.  B.  434.  Q.  B.  77. 
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1896.       certain  divisions  would  be    revised   on  certain  days. 


ThbQiteen'  Two  nights  were  given  to  the  East  Division,  beginning 
SoDEv.  ^^  ^'^^  ^^  ^^^  T^^U  s^cl  a  notice  was  published  that 
the  lists  would  be  closed  on  the  evening  sitting  on  the 
17th  September.  The  overseers  of  the  several  town- 
ships and  all  parties  interested  in  the  said  revisi(m  were 
required  to  give  their  attendance  at  the  said  Court  at 
the  times  named  in  the  notice.  Now,  what  then  took 
place  was  this.  There  was  a  sitting  on  the  16th  and 
there  was  another  sitting  on  the  17th,  and  all  persons 
who  had  claims,  and  I  suppose  all  persons  who  had 
objections,  or  those  who  appeared  to  object,  would  have 
their  cases  heard,  and  the  Bevising  Barrister  would  be 
carrying  out  the  duties  imposed  upon  him  under  the 
41st  section  of  the  Parliamentary  Begistration  Act, 
1843  (a),  by  which  he  was  to  hear  in  open  Court,  and 
finally  determine  upon  the  validity  of,  all  claims  and 
objections.  That  was  his  duty.  If  there  had  been 
more  cases  than  he  could  have  mans^ed  to  hear  that 
night,  he  must  either  have  sat  on  into  the  next  morning 
or  adjourned  the  Court  to  the  next  day,  and  nobody 
can  doubt  that  that  adjournment  would  have  been 
an  adjournment  for  the  final  hearing  and  determining 
of  the  validity  of  the  claims  and  objections.  What 
took  place  here  is  shown — and  upon  this  I  think  there 
is  no  dispute  in  the  affidavits — by  the  affidavit  of  the 
Eevising  Barrister.  It  appears  that  the  whole  business 
was  over  at  a  quarter  past  8  on  the  evening  of  Septem- 
ber 17th,  the  heavy  work,  I  suppose,  having  been 
done  the  night  before.  At  a  quarter  past  8  on  that 
evening  everybody  was  asked  whether  there  were 
any  more   claims  or   any  more   objections,  or  any- 

(a)  6  Viet.  cap.  18. 


TBlQTTXDr 
V. 
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thing  more  upon  which  the  Revising  Barrister  could  i896. 
finally  determine  the  validity  of  claims  and  objections, 
and  the  agents  who  were  there  were  also  asked,  and  the 
Bevising  Barrister  was  satisfied  upon  that  inquiry  that 
there  were  no  other  persons  who  desired  to  be  heard. 
Thereupon,  according  to  the  notice  given,  he  declared 
the  lists  closed.  That  being  done,  the  next  step  was 
taken  the  next  day,  namely,  in  open  Court  he  went 
througli  the  lists,  calling  out  the  names  and  writing  his 
iaitLals  against  the  names  expimged  or  inserted,  and 
against  any  part  of  the  list  in  which  any  mistake 
was  made.  He  put  off  that  duty  until  the  next  day. 
That  is  just  the  same  as  if  he  had  carried  it  out  on  the 
night  of  September  17th,  when  no  objection  could  have 
been  taken.  There  can  be  no  doubt  about  that.  The 
only  question  is  whether  any  person  who  chooses  has 
the  power  to  come  to  the  Court  to  prefer  his  daim  and 
insist  upon  being  heard  up  to  the  moment  when  the 
Bevising  Barrister  comes  to  writing  his  initials  and 
reading  out  the  list  in  Court?  or  has  the  Bevising 
Barrister  the  power  to  say,  ^^  First  I  will  take  all  the 
claims  and  objections,  I  will  adjudicate  upon  those, 
and  when  I  have  adjudicated,  and  not  till  then,  I  will 
begin  to  formally  make  out  my  list ''  P  That  is  exactly 
what  he  did  here.  The  argument  on  the  other  hand  is 
that,  until  their  names  had  been  called  over,  these 
people  were  to  have  the  power  of  being  heard.  If  in  a 
Bevirion  Court,  in  a  place  like  Leeds  or  Liverpool,  the 
names  were  to  be  read  out  and  each  case  taken  as  it 
appeared  in  the  list,  it  would  take  several  days  to  go 
through  the  list  and  it  would  be  impossible  to  do  it 
without  the  greatest  public  inconvenience.  Everybody 
who  has  revised  the  list  in  a  large  town  knows  that  it 
would   be  absolutely  impossible — ^the  revision  would 
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1896.  never  come  to  an  end.  The  Bevising  Bamster  does, 
TbeQusek  on  the  18thy  that  whioh  he  might  have  done  the 
SoDn  night  before,  and  whioh,  therefore,  in  law,  is  the  same 
thing  as  if  he  had  done  it  on  the  night  of  the  17th. 
He  proceeds  to  do  that,  and  the  whole  question  is 
whether  he  is  to  have  power  so  to  arrange  his  busi- 
ness, or  whether  there  is  any  right  on  the  part  of  people 
to  be  heard  until  the  very  last  moment,  until,  in  f  aot, 
the  pen  has  been  struck  through  their  names.  I  have 
already  expressed  my  opinion  that  I  do  not  think  that 
is  so.  As  I  understand  it,  these  were  two  claims  pre- 
ferred by  people  who  did  not  appear  during  that  part 
of  the  proceedings  of  which  due  notice  had  been  given. 
By  that  notice  everybody  was  bound.  Not  appearing  at 
that  Court  and  the  list  having  been  closed,  these  persons 
had  no  right,  in  my  opinion,  to  appear  on  the  following 
day  when  the  Hevising  Barrister  was  dealing  with  the 
list  in  the  way  described.  I  do  not  go  into  the  question 
at  all  as  to  whether  the  statement  of  a  case  or  a  manda- 
mus would  be  the  proper  mode  of  raising  the  question. 
That  seems  to  me  unnecessary.  Therefore  the  conclu- 
sion I  arrive  at  is  that  the  rule  upon  both  points  should 
be  discharged. 

Collins,  J.  I  am  of  the  same  opinion.  I  think  it 
exceedingly  doubtful  whether  the  first  part  of  the 
application  could  be  maintained  at  all.  It  is  based  on 
the  ground  that  there  is  a  point  of  law  to  be  decided  in 
respect  of  which  a  case  ought  to  be  stated.  I  am  not 
at  all  clear  that  there  is  any  point  of  law  at  all  involved 
in  the  matter.  It  seems  to  me  that  the  remedy,  if  it 
exists,  would  be  rather  under  the  second  branch  of  this 
application,  namely,  the  mandamus.  I  am  not  going 
to  pronounce  any  opinion  as  to  whether  there  is  or  ifr 
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not  any  diflScultj  tedmioally  in  a  mandamus  being        1896. 

addrefised  to  a  Eevising  Barrister  who  has  returned  his    Thb  Qubsn 

appointment,  and  who  in  any  ordinary  sense  is  no       Soinir. 

longer  a  Eevising  Barrister  for  the  place  in  question. 

It  may  be  that  the  effect  of  the  mandamus  would  be  to 

re-clothe  him  with  all  necessary  jurisdiction^  and  also 

to  re- vest  the  person  in  custody  of  the  list  with  the 

right  to  make  all  necessary  alterations  therein.    And, 

even  if  a  mandamus  will  lie,  I  would  point  out  that  it 

is  always  a  discretionary  writ.     It  is  not,  however, 

neoeesary  to  pronounce  any  opinion  upon  either   of 

those  two  points,  because  I  am  clearly  of  opinion  that 

no  case  has  been  made  out  either  on  the  first  part  or  on 

the  second  part  of  the  application,  and  that  the  rule, 

therefore,  ought  to  be  discharged.     We  are  dealing 

here  with  a  practice  which  is  not  one  for  the  convenience 

of  the  Eevising  Barrister  at  all.    It  is,  in  my  judgment, 

a  practice  primarily  for  the  convenienoe  of  the  public, 

and  I  speak  with  the  experience  of  having  had  to 

revise  the  lists  of  several  very  large  boroughs,  Liverpool 

among  the  number,  where  it  was  necessary  to  hold 

night  sittings  for  the  benefit  of  the  working  class.     I 

believe  it  would  be  an  enormous  inconvenience  to  the 

public  if  those  persons  who  at  considerable  inconvenience 

came  there  to  have  their  votes  adjudicated  upon  were 

obliged  to  stay  in  Court  while  the  long  routine  was 

gone  through  of  reading  through  these  enormous  lists 

and  making  all  the  necessary  corrections  and  appending 

the  Eevising  Barrister's  signature  thereto  at  the  same 

time  as  the  claims  and  objections  are  casually  and 

intermittently  dealt  with  as  the  names  come  up  in  the 

course  of  that  reading.     That  is  a  method  of  conducting 

the  revision  which,  I  believe,  was  once  tried,  but,  when 

the  oonstituency  became  very  much  larger,  was,  for  the 
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^^^^'  purpoBes  of  public  oonvenienoe,  abandoned.  It  could 
The  Qjnaa  not  be  worked  on  any  other  method,  it  seems  to  me, 
SoDEi.  than  that  which  was  adopted  here.  Well,  then,  it 
comes  to  this :  the  Reyising  Barrister,  quite  properly 
and  in  the  interests  of  the  public,  laid  down  the  rule 
that  he  would  deal  in  open  Court  with  the  cases  of  all 
persons  who  came  up  at  times  appointed  for  the  sittings 
of  his  Court ;  and  that,  when  he  had  disposed  of  every 
case  of  every  person  appearing  in  Court  and  desiring  to 
be  heard,  he  would  then  deal  with  the  clerical  part  of 
the  revision.  I  think  that  having  announced  that,  and 
having  heard  all  persons  who  desired  to  be  heard,  and 
having,  after  inviting  any  other  persons  to  come  up, 
declared  the  lists  closed  in  accordance  with  the  notice 
given,  he  must  be  taken  to  have  finally  adjudicated 
upon  and  decided  against  the  claims  of  all  persons  who 
had  public  notice  that  their  claims  would  be  dealt  with 
at  those  sittings  and  failed  or  refused  to  come  up. 

No  doubt  that  final  decision  was  subject  to  what 
Mr.  Mattinson  calls  a  ^^  mental  reservation,"  that  is  as 
to  certain  persons  who,  we  know,  as  a  matter  of  practice 
are  put  into  a  list  by  the  overseers  as  persons  whom 
they  have  forgotten,  or  who  for  some  reason  or  another 
ought  to  be  in  the  list  and  are  not  in  it;  and  also, 
generally  speaking,  as  to  a  list,  agreed  upon  between 
the  agents  on  the  one  side  and  the  other,  of  persons  who 
ought  properly  to  be  upon  the  list  and  as  to  whom 
neither  side  insist  upon  their  going  up  and  giving 
formal  proof  of  their  right  to  be  there.  Subject  to 
those  exceptions,  the  Revising  Barrister  declares  publidy 
in  open  Court  that  he  has  adjudicated  against  the  claims 
of  all  persons  not  appearing.  I  think  he  has  abun- 
dantly complied  with  the  statute  when  he  has  done 
thaty    and    nothing    then   remains   but    to    do    the 
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fonnal  part  of  initialling  and  reading  out  the  names        1896. 
which  he  has  put  in  or  expunged  and  appending  his    The  Queen 
signature.      I    do   not  think  there  is  any  right  in       Soden. 
any  person,  after  the  Bevising  Barrister  has  declared 
his  decision  bj  saying  that  the   lists  are   closed,  to 
come   forward  and  insist  upon  being   heard  simply 
because  the  formal  part  of  the  revision  yet  remains  to 
be  done. 

Eule  discharged. 

The  applicants  appealed.    The  appeal  was  heard  on 
May  4th,  1896. 


MattinsoHj    Q.O.,    and    Sylmin   Mayer^    for    the       May  A. 
Appellants. 


W,  Cfrahamy  for  the  Respondent. 

LoRn  EsHBB,  M.B.  In  this  case  the  learned  Re- 
vising Banister  followed  the  course  that  has  been 
adopted  by  every  Bevising  Barrister  as  the  convenient 
practice  in  revising  the  lists.  On  the  days  appointed 
for  revising  the  lists  for  jEast  LeedSy  viz.,  the  16th  and 
17th  September,  1895,  he  went  through  the  lists  that 
were  presented  to  him. 

He  had  previously  given  public  notice  that  on  the 
evening  sitting  of  the  17th  the  lists  would  be  closed. 
It  is  true  he  did  not  say  at  what  time  they  would  be 
dosed,  or  whether  he  would  have  gone  on  if  they 
had  not  been  finished  on  that  evening ;  but  that  is  not, 
in  the  circumstances  of  the  case,  material. 
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1896.  These  two  olaunants  and  many  others,  haying  had 

The  Qubbk    ^t  notice,  appeared  at  the  Eevision  Court  by  agents. 
So^.  ^  ^^  evening  of  the  17th  September  the  Bevising 

Barrister,  having  dealt  with  all  the  claims  and  objec- 
tions that  were  brought  before  him,  asked  if  there  were 
any  more  persons  present  who  wished  to  be  heard* 
The  agents  said  "  No."  Thereupon  he  made  the  in- 
quiry openly  in  Court.  The  reply  was  "  No."  That 
is,  these  two  persons  were  not  present  and  did  not 
desire  to  be  heard.  The  Bevising  Barrister  thereupon 
said,  ^^  I  dose  the  lists."  That  was  judgment  on  the 
claims  and  objections.  There  was  then  nothing  left 
for  him  to  do  but  to  go  through  the  lists,  calling  out 
the  names  that  he  had  previously  allowed  or  struck  out, 
initialling  them  and  signing  the  lists— merely  manual 
labour.  No  person  had  any  right  to  be  heard  then, 
and  there  is  no  foundation  for  this  appeal. 

A.  L.  Smith,  L.J.  This  is,  in  my  opinion,  an 
unfounded  application.  The  Bevising  Barrister  had 
given  notice,  which  was  duly  published,  that  he  would 
revise  the  lists  for  East  Leeds  on  Monday,  the  16th,  and 
Tuesday,  the  17th  September,  1895,  and  that  the  lists 
would  be  dosed  on  the  evening  of  the  17th.  He  went 
through  the  lists  on  those  days ;  and  on  the  evening 
of  the  17th,  having  heard  everyone  who  wished  to  be 
heard,  he  asked  the  agents  and  other  persons  in  Court  if 
there  was  anyone  else  who  wished  to  be  heard.  The 
answer  was  "  No,"  and  the  lists  were  closed.  On  the 
next  day,  when  going  through  the  lists  for  the  jPormal 
work  of  initialling  the  names  according  to  his  adjudica- 
tions, the  applicants  got  up  and  asked  to  be  heard,  and, 
on  his  refusal,  applied  for  a  mandamus  to  compel  the 
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Bevifiing  Banrister  to  hear  them.    I  agree  with  the        1896. 
judges  m  the  Courts  below,  who  were  right  iu  refusing   Thb  Qveek 
the  application.  Scsmjs. 

BiGBT)  L.  J.    I  agree. 

Appeal  dismissed. 

Solicitors — ^For  the  Appellants,  A.  Scott  Law%on^  for 
W.  8f  E.  H.  Foster,  Leeds. 

For  the  Bespondent,  Hickin,  Smith,  Sf 
CapeUCure^ 
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Francis,  Appellant ;  Metcalfe,  Respondent. 


1896. 
— — — —    A  T  a  Court  held  for  the  revision  of  the  lists  of  voters 
thi*^^^  for  the  borough  of  the  Tower  Hamkta  it  appeared 

lo^M9^t*to  ^**  JameB  Avery  and  James  Beavers  had  been  plaoed 
^®26tt^j^    by  the  overseers  of  the  respective  parishes  of  St.  George- 
SSiSr^dWs  *»-^*^-^^^  8^d  St.  John,  Wapping,  on  the  Old  Lodger 
^^«^M       Xaet  for  the  St.  Oeorge  Division  of  the  said  borough, 
tlieminthe         It  was  proved  to  the  satisfaction  of  the  Revising 

Old  Lodger  , 

List.    Owing  Barrister  that  the  said  James  Avery  and  James  Beavers 

the  notice       were,  in  fact,  old  lodgers,  and  were  on  the  register  then 

^e  dedara-  ^  ^^  ioTOO  for  the  St.  Oeorge  Division  as  lodgers  in  respect 

a^ toa new  ^^  ^^^  Bsjue  qualifications  as  were  stated  in  their  daims 

^^^JST'   l^®re*^r  mentioned,  that  they  desired  to  be  entered 

®^^*^  **^®      on  the  list  in  respect  of  the  same  lodgings,  and  that 

required  in      they  accordingly  sent  notices  of  their  claims  to  the 

tne  oase  of  an 

old  lodffer  overseers  of  the  parishes  in  which  their  lodgings  were 
Form  h!.,  situate  on  the  25th  day  of  July,  1896,  and  the  overseers 
Regi^ntion  accepted  such  claims  and  inserted  their  names  on  the 
The^viang  Old  Lodger  list,  which  was  duly  published  by  the 
fo^dt^tthe  overseers.  It  was  also  proved  that  the  claims  of 
a^^Se^wttd  *^^^^  Avery  and  Jatnes  Beavers  were  made  on  printed 
^^^  the  fonns  supplied  to  them  by  one  of  the  local  political 
inaertiny  the    agents,  and  the  claim  of  James  Avei^  was  in  the  f  oUow- 

dedaration.       ^ 

Held,  that  this  ing  form : — 

was  a  mistake 

in  a  daun,  a  Jq  the  Ovcrsecrs  of  the  Parish  of  St.  Geof^ge- 

which  the  ^ 

Revising  in-the-Eost. 

Barrister  had 

power  to  ''I  claim  to  have  my  name  inserted  in  the  Lost 

amend}  and 

that  he  was  of  Electors  in  your  parish  for  the  borough  of  the 

right  in  so 
amending. 
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Totcer  MamkUy  8t  Oeorge  Division,  in  respect  of 
the  qualification  named  below — 


1896. 


T. 

MaiGAias. 


Name  of  CSainuuit 

in  full,  Samame 

being  flist. 


Avjsux,  Jaicbs  . 


DMcription  of  Boonu 

oocapied,  and  whether 

f  onilahed  or  not. 


2  rooms,  let  floor, 
nnfurxiished. 


Street,  Lane,  or  other 

place,  and  Nnmber  (if 

any)  of  the  House  in  wnioh 

liodgings  axe  aitoate. 


99,  Anthony  Street . 


^uAoiint 

of  Bent 

paid. 


4/6 
per  week 


Name  and 
AddreoB  of  Land- 
lord or  other 
Person,  ice 


F.  Brighten. 
Same  addzess. 


^'  I  hereby  declare  that  I  have  during  twelve 
calendar  months  immediately  preceding  the  16th 
July  in  this  year  occupied  as  sole  tenant  and 
resided  in  the  above-mentioned  lodgings,  and  that 
those  lodgings  are  of  a  yearly  value,  if  let  un- 
furnished, of  ten  pounds  and  upwards." 

Such  claim  was  duly  signed,  dated,  and  attested,  but 
the  declaration  that  the  claimant  was  on  the  register  of 
electors  for  the  parliamentoiy  borough  in  respect  of  the 
same  lodgings  and  desired  to  have  his  name  inserted  in 
the  Old  Lodger  List,  which  is  to  be  found  at  the'end  of 
Form  H.,  No.  2,  in  the  Begistration  Order,  1895,  was 
omitted  from  the  claim. 

The  claim  of  the  said  James  Beai?er8  was  in  a 
similar  form  in  all  respects,  but  addressed  to  the 
overseers  of  St.  John^  Wqpping. 

It  was  further  proved  that  the  said  local  political 
agent  applied  to  the  head  political  office  for  forms  of 
lodger  claims  for  the  purpose  of  supplying  them  to 
James  A^ery  and  James  Beavei%  but  that,  as  his  appli- 
cation did  not  specify  whether  old  or  new  lodger  forms 
were  required,  the  forms  sent  to  him  were,  in  accord- 
ance with  the  practice  of  the  office,  those  used  for  new 
lodgers,  from  which  the  final  declaration  above  referred 
to  is  omitted,  and  it  was  also  proved  that  the  local 
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1896.  agent  supplied  the  forms  so  sent  to  him  to  the  olaim- 
AuKois  ants  without  noticing  the  omission  of  suoh  declaration^ 
yixKAi^B.  c^<^  under  the  impression  that  they  were  in  the  correct 
form  for  old  lodger  claims.  No  notices  of  objection  to 
the  claims  of  James  Avery  and  James  Beavers  were 
given  or  published,  and,  but  for  the  objection  hereafter 
mentioned,  they  were  entitled  to  remain  on  the  Old 
Lodger  list ;  but  at  the  sitting  of  the  Court  on  the  18th 
September  the  appellant,  who  was  on  the  list  of  yoters, 
gave  notice  in  writing  to  the  Eevising  Banister  that 
he  objected  to  the  claims  on  the  ground  that  they 
were  bad  as  old  lodger  claims  by  reason  of  the  omis- 
sion of  the  aforesaid  final  declaration,  and  were  bad 
as  new  lodger  claims  by  reason  of  their  having  been 
delivered  to  the  overseers  before  the  last  day  of  July, 
1896  (a). 

The  names  of  86  other  persons  who  had  been  placed 
by  the  Overseers  on  the  Old  Lodger  List  imder  the  same 
circumstances,  and  to  whom  the  same  objection  was 
taken,  were  set  out  in  a  schedule  to  the  case  afterwards 
stated  by  the  Eevising  Barrister. 

The  objections  were  overruled  by  the  Revising 
Barrister,  he  being  of  opinion  that,  if  the  claims 
were  to  be  treated  as  old  lodger  claims,  he  had  power 
to  amend  them  by  inserting  the  final  declaration, 
as  he  was  satisfied  on  the  evidence  that  the  claimants 
were  on  the  register  of  electors  in  respect  of  the  same 
lodgings  as  they  claimed  for,  and  that  they  were 
desirous  of  having  their  names  inserted  in  the  Old 
Lodger  List  and  intended  to  claim  to  be  on  that  list, 
and  in  his  opinion  the  omission  of  the  declaration  was 
caused  solely  by  a  mistake  on  the  part  of  the  political 

(a)  See  NoU  to  Form  JI.,  No.  2,  RggUtratum  Order,  1895. 
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agent,  and  he  accordingly  treated  the  claims  as  if  they       1^^^- 
had  been  so  amended  and  refused  to  remove  the  claim-      Fbancib 
ants'  names  from  the  list :   Aimky  y.  Nicholson  (a) ;    Het<uxfb. 
Reg.  V.  Mackellar  (b).     The   Eevising  Barrister  also 
held  that,  if  he  had  not  the  power  so  to  amend  them, 
the  claims  would  be  good  as  new  lodger  claims,  as  he 
considered  they  were  not  invalidated  as  such  by  reason 
of  the  instructions  contained"  in  the  note  to  Form  H., 
No.  2,  in  the  Registration  Order,  1895,  to  the  efEect 
that  new  lodger  claims  are  to  be  sent  in  after  the  last 
day  of  July,  having  been  disregarded.    He  thought  the 
present  case  distinguishable  from  Whitwelly.  Clerk  of 
the  Peace  for  the  West  Riding  (c),  as  in  that  case  an  old 
lodger  claim  was  not  forwarded  to  the  overseers  in  time 
for  publication  and  was  not  published  by  them ;  and, 
further,  it  seemed  to  him  that  there  was  no  express 
provision  by  Act  of  Parliament  as  to  the  time  for 
sending  in  new  lodger  claims,  as  is  the   case  with 
old  lodgers  under  the  Parliamentary  and  Municipal 
Eegisiration  Act,  1878  (rf). 

The  Eevising  Barrister  held,  therefore,  that  the 
claimants  were  entitled  to  be  on  the  lodger  list  and 
refused  to  remove  their  names  therefrom.  He  also,  for 
the  same  reasons,  retained  on  the  said  list  the  names  of 
the  aforesaid  eighty-six  other  persons. 

In  each  case,  and  to  each  of  such  names  respectively, 
notice  of  appeal  was  given,  and  as  the  appeal  in  each 
case  depended  on  the  same  facts  as  are  set  forth  with 
reference  to  James  Avery  and  James  Beavers^  the 
Eevising  Barrister  ordered  the  several  appeals  to  be 
consolidated. 


(a)  Fox  #  Smith,  146 ;   24  Q.       \  Q,  B,  121. 
B.  D.  144.  («?)  Fox  ^  Smith,  162. 

{b)  Fox  i  Smithy  206  ;   (1893)  (d)  41  &  42  Vict.  cap.  26,  s.  22. 

VOL.  I.  J 
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1896.  If  the  Court  should  be  of  opitdon  that  the  decision 

Vrasob      of  the  Eevifiing  Barrister  was  wrong,  the  register  was 

^/[^^^j^TE,    ^  ^  amended  by  erasing  the  names  of  James  Avery 

and  James  Beavers  and  the  said  eighty-six  other  persons 

from  the  list. 

8.  H.  Day^  for  the  appellant.  The  additional  de- 
claration required  to  be  made  in  the  case  of  old  lodgers 
by  Form  H.,  No.  2,  of  the  Registration  Order,  1896,  is 
an  essential  part  of  the  qualification  within  the  principle 
of  the  decision  in  Hersant  v.  Make  (a).  The  omission 
of  this  declaration  is  not,  therefore,  a  mistake  in  a  claim 
and  the  Eevising  Barrister  had  no  power  to  amend. 
There  was,  in  effect,  no  daim  in  respect  of  the  voter^s 
old  lodger  qualification.  It  is  true  that  as  it  stood  the 
claim  would  have  been  sufficient  as  a  claim  to  be  on  the 
new  lodger  list,  but,  as  the  notice  was  sent  in  before  the 
last  day  of  July,  it  was  bad  as  a  new  lodger  claim. 
The  effect  of  allowing  the  amendment  is  to  convert  a 
bad  new  lodger  claim  into  a  good  old  lodger  claim, 
though,  in  fact,  no  old  lodger  claim  had  been  made. 

Baven,  for  the  respondent,  was  not  called  upon. 


Hawkins,  J.  The  Revising  Barrister  has  found 
this  to  be  a  mistake  in  a  daim,  and  I  am  of  opinion 
that  he  was  right  in  so  finding,  and  that  he  had  power 
to  amend.  I  think  the  cases  of  Smith  v.  Chandler  {b) 
and  Ainsley  v.  Nicholson  (c)  are  conclusive  upon  the 


(a)  Fox  f  8mUh,  12  ;  18  Q.  B.  {h)  Ibid.  129  ;  22  Q.  B.  D,  208. 

J),  412.  {e)  Bid.  146  ;  24  Q.  B.  D.  144. 
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pointy  and  even  without  the  authority  of  those  cases  I       1896. 
should  have  been  of  the  same  opinion.  F&anoib 


Mbtoaltk. 


Cave,  J.    I  oonour.     The  point  is  quite  unarguable. 

Wright,  J.    I  oonour. 

Appeal  dismissed. 

Solioitors — ^For  the  Appellant,  Lewis  and  Lewis. 

For  the  Bespondent,  Gasquet  and  Metcalfe. 
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CowEN,  Appellant ;  The  Town  Clerk  of  Eling- 
STOK-UPON-HuLL,  Respondent. 


1896.        A*^  *^  Court  held  for  the  revision  of  the  lists  of  voters 
Dee.  21!  for    the    borough    of   EAngaton-upon-Hully   John 


The  "Charter-  Jokmoti  duly  objected  to  the  names  of  the  appellants 
"*God'8^'  t/b/?;^  Coicen  and  William  Steels  being  retained  on 
mTisr^  Division  I.  of  the  Occupiers'  List  for  the  Central 
Se  benefit  of  l^i^^o^  ^^  ^^^  parliamentary  borough  of  Kingston- 
^^  P®^^  upon-Hully  on  the  ground  that,  during  the  qualifying 
**  feeble  or       period,  they  had  been  in  receipt  of  alms. 

old"  and 

"neoeesitous."      The  facts,  as  set  out  in  the  case  afterwards  stated  by 

Each  of  Bach     .,      ^      .  ,        t»       •  j  #  n 

persona,  oaUed  the  Revising  Barrister,  were  as  follows : — 
sSerTooOTi-  Th«  appellant,  John  Cotcen^  was,  and  had  been  for 
S^e  aaid^  some  years,  a  Brother  of  the  Charterhouse  in  Sully  and 
HospitS^  in  ^  ^^*  Capacity  had  occi^)ied  during  the  qualifying 
'^J*  ^'.  period  a  room  in  the  almshouse  known  as  the  Charter- 
rated  to  the     house,  and  had  received  a  weekly  allowance  of  seven 

rehefofthe 

poor,  such       shillings,  with  medical  attendance  and  coals. 

being  paid  out      The  Charity  was  founded  in  1384  by  a  grant  of 

funda^oT^e     lands  by  Sir  Michael  de  la  Pole,  under  the  licence  of 

house,"  and     Richard  II.,  to  the  "Masters,  Brothers  and  Sisters  of 

receives  as  of    xi^    TmiiHA  " 
right  a  weekly  ^^®  nouse. 

^^tWid       ^®  iBniA,  with  others  added  at  a  later  period,  are 

funds,  with 

medical  attendance  and  ooals.  The  lands  of  the  said  ''Charterhouse"  are  Tested  in  the 
Master  and  the  said  Brothers  and  Sisters,  and  form  the  source  from  which  the 
revenues  of  the  Charity  are  derived.  The  Brothers  and  Sisters  are  elected  by,  and  are 
removable  at  tiie  pleasure  of,  the  Town  Coundl  of  MuU.  Meld,  that  these  Brethren 
are  not  in  receipt  of  alms  which  disqualify  from  voting  within  the  meaning  of 
2  &  3  TFiU,  4,  cap.  45,  sect.  86.  EarrUm  v.  Carter  {2  Eopw.  ^  Colt,  824 ;  2  (7.  P. 
2>.  26),  and  JBaker  v.  Town  CUrh  of  Monmouth  (34  Tv,  E.  64 ;  53  Z.  T,  (n.s.)  668) 
commented  on  and  distinguiahed. 


LX  VICTOBIA. 


97 


fitill  vested  in  the  Master,  Brothers  and  Sisters,  of  ^®^^- 

whom  the  appellant  is  one,  and  form  the  source  from       Cowbn 
which  the  revenues  of  the  Charity  aare  derived.  The  Tot^n 

Cleek  of 

By  this  grant  the  founder  established  a  hospital  for    Kinootox- 
thirteen  poor  men  and  thirteen  poor  women,  feeble  or 
old.  Brothers  and  Sisters  of  the  house,  so  long  as  they 
are  necessitous.    This  is  still  the  necessary  qualification 
for  election  to  the  Charity. 

The  Brothers  and  Sisters  at  present  number  about 
eighty. 

The  Chariiy  was  varied  by  a  decree  of  the  Court  of 
Chancery  in  1764,  and  in  1872  by  a  scheme  under  the 
sanction  of  the  Chariiy  Commissioners. 

The  Brothers  and  Sisters  are  elected  by,  and  are 
removable  at  the  pleasure  of,  the  Town  Council  of  the 
said  borough. 

This  last  power  was  introduced  by  the  scheme  made 
in  1872,  and  it  was  contended  that  it  was  invalid,  as 
made  without  jurisdiction ;  but  the  Eevising  Barrister 
declined  to  consider  the  question,  and  assumed  it  to  be 
binding.  The  power  does  not  appear  to  have  been 
exercised.  There  is  also  power  under  certain  circum- 
stances to  vary  the  amount  of  the  allowances  and 
number  of  rooms  occupied  by  each  of  the  Brothers. 

The  gates  are  closed  at  10  p.m.,  at  which  hour  all 
the  Brothers  must  be  within,  they  cannot  sleep  out  or 
allow  relations  to  sleep  in  their  rooms  without  leave. 
The  gates  are  also  closed  for  an  hour  on  Sunday  after- 
noons, and  the  inmates  are  unable  to  pass  in  or  out 
during  that  time. 

The  Brothers  axe  bound  to  clean  their  rooms  to  the 
satififaction  of  the  Master. 

Each  of  the  Brothers  is  separately  rated,  but  the 
rates  are  paid  out  of  the  funds  of  the  Charity. 
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1896.  The  Brothers  have  always  voted  without  objection 

Ck>wKir       in  the  past. 
ThbTtowit        I^  ^^  agreed  on  behalf  of  the  claimant  and  the 
^^5^^_    objector  that  the  translation  of  the  original  grant  and 
upoN-HuLL.  j-i^Q  copies    of  the  other  documents  and  the  account 
generally  of  the  Charterhouse  contained  in  the  "History 
of  God's  House  in  Hull,  commonly  called  the  Charter- 
house," by  John  Cooky  should  be  accepted  as  correct. 

The  Bevising  Barrister  decided  on  the  authority  of 
Harrison  v.  Carter  (a)  and  Baker  v.  Tmcn  Clerk  of 
Monmouth  {b)  that  the  appellant  John  Cowen  was  dis- 
qualified by  the  receipt  of  alms. 

The  appellant  William  Steels  was  an  inmate  of  the 
Mariners'  Alms  House  in  the  same  borough. 

This  Charity  was  founded  by  Charter  in  1369. 

It  being  admitted  on  behalf  of  both  the  appellant 
and  the  objector  that  the  case  of  William  Steels  was 
governed  by  the  decision  in  Cowen^s  case,  the  Bevising 
Barrister  expunged  both  the  appellants'  names  fron^  the 
list. 

Due  notice  of  appeal  was  given  in  each  case,  and 
the  appeals  were  ordered  to  be  consolidated. 

If  the  Court  should  be  of  opinion  that  the  de- 
cision of  the  Bevising  Banister  was  wrong  the 
register  was  to  be  amended  by  restoring  the  names 
of  the  said  John  Cotoen  and  William  Steels  to  the  said 
list. 

During  the  argument  the  original  grant  and  the 
subsequent  amending  schemes,  which  were  contained  in 
the  book  by  John  Cook  mentioned  in  the  case  stated  by 
the  Bevising  Barrister  and  incorporated  therewith,  were 
read,  but  the  material  portions  are  sufficiently  refeired 

(a)2Eiipw.iCoU.Z2i;7.C.F.  (h)  58  X.  T.  (v.8.)  668;  84 
J).  26.  W.  M.  64. 
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to  in  the  case,  oounsel's  argument,  and  the  judgment  of        1896. 


Sawkim^  J.  Ck)W£N 

V. 

ThbTown 
Jelfy  Q.C.y  and  JT.  B.  Orotrian,  for  the  appellants.         kinootok^ 

The  question  is  whether  the  facts  show  such  a  state  of 
dependence  in  the  position  of  these  voters  as  to  amount 
to  a  disqualification.  Is  there  a  receipt  of  ^^  other  alms 
which  by  the  law  of  Parliament  now  disqualify  "  within 
the  meaning  of  sect.  36  of  the  Bef  orm  Act  P  (a)  It  is 
submitted  there  is  not,  and  that  the  case  is  not  within 
Harrison  v.  Carter  (J),  and  Baker  v.  Toum  Clerk  of 
Monmouth  (c),  relied  on  by  the^  Bevising  Barrister,  for 
the  following  reasons : — 

First  as  to  the  power  of  removal  vested  in  the  Town 
GounoiL  There  might  be  a  question  whether  the 
Charity  Commissioners  could  properly  insert  such  a 
provision  in  their  scheme  of  1872.  The  provision  in 
the  original  grant  was  for  removal  for  grave  fault  or 
open  violation  of  the  statutes  of  the  Charterhouse,  the 
power  to  be  exercised  in  the  first  instance  by  the  Master. 
But,  aiisuming  that  the  provision  was  intra  vireSy  it  is 
not  an  arbitrary  power,  such  as  would  justify  removal 
because  a  person  was  not  a  persona  grata.  It  is  only  a 
measure  of  pimishment  for  great  ofiences,  as,  of  course, 
there  must  be  regulations  for  the  good  conduct  of  such 
institutions.  It  is  such  a  power  as  might  exist  in 
collegiate  or  other  such  institutions.  Moreover,  the 
exercise  of  the  power  must,  it  is  submitted,  be  subject 
to  the  right  of  the  person  affected  to  be  heard,  and  to 
appeal  to  the  visitors  of  the  institution.  It  does  not 
appear  that  the  power  has  ever  been  exercised. 

(a)  2  &  8  Win.  4,  oap.  45.  [c)    58  X.   T.   (N.8.)  668 ;    84 

\h)  2  Mopw,  #  CoU.  324 ;  2  (7.  P.       W.  £.  64. 
i>.26. 
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COWSN 
V. 

The  Toms 
Olebz  ov 
K1NO6TON- 

UPOV-HXTUD. 


[Hawkins,  J.  Yon  do  not,  I  suppose,  say  that,  if  a 
person  is  no  longer  necessitous,  he  cannot  be  removed  P] 

It  is  conceded  that  must  be  so.  Then,  what  is  the 
meaning  of  "  necessitous  "  P  It  is  not  mere  poverty, 
which  is  only  an  element  in  the  definition.  The  pro- 
vision in  the  Charter  entitling  the  inmates  to  payment 
brings  them  within  the  cases  which  say  that  if  there  is 
a  position  which  confers  a  legal  right  to  receive  the 
charitable  payment,  then,  though  there  may  be  poverty, 
the  position  of  the  recipients  is  not  impaired  by  the 
receipt  of  it.  Then  there  is  the  fact  that  these  Brothers 
are  actually  rated,  and  although,  it  is  true,  the  rates 
are  paid  out  of  the  general  fund  and  not  out  of  their 
allowances,  yet,  inasmuch  as  their  right  to  receive  a 
share  of  the  balance  is  thereby  diminished,  the  money 
does  indirectly  come  out  of  their  pockets. 

In  the  present  case  the  receipt  of  alms  is  a  matter  of 
legal  right,  and  there  is  no  finding  of  anything  by  the 
Revising  Barrister  but  the  word  "  necessitous."  This 
is  not,  therefore,  the  case  of  a  poor  man  on  the  threshold 
of  the  parish  simply  receiving  an  arbitrary  dole,  as  in 
Harrison  v.  Carter  («),  where  the  alms  consisted  of  the 
casual  surplus  fund  of  a  charity  distributed  arbitrarily 
and  at  the  mere  discretion  of  the  trustees  both  as  to 
persons  and  amounts.  That  case  was  relied  on  by  the 
Eevising.  Barrister ;  but  it  may  be  used  the  other  way 
to  show  the  great  distinction  between  the  present  case 
and  the  facts  and  the  holding  in  that. 

[Hawkins,  J.  AU  that  Lord  Coleridge^ %  decision 
goes  to  is  that  on  the  facts  the  persons  there  were 
on  the  verge  of  the  parish.] 


(a)  2  Bopw,  #  CoU,  324 ;  2  (7.  P.  D.  26. 
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[Cave,  J.  In  Harrison  v.  Carter  (a)  the  person  would 
not  be  entitled  by  receipt  one  year  to  receive  the  dole 
another  year  P] 

No ;  whereas  here  the  receipt  is  of  right  and  these 
persons  are  irremovable  except  for  offences.  Lindkyy  J., 
in  his  judgment  in  Harrison  v.  Carter  {a) ^  says: 
"  Poverty  alone  will  not  do.  If  the  fund  is  one  in 
which  the  party  is  legally  entitled  to  participate,  as  in 
Smith  V.  HaU{h)y  he  is  not  disqualified."  The  other 
case  relied  upon  by  the  Eevising  Barrister  is  Baker  v. 
Town  Clerk  of  Monmouth  (c),  where  a  charity  provided 
poor  single  persons  of  good  character,  who  had  resided 
in  Monfnouth  for  two  years  without  having  received 
parochial  relief,  and  ^'  from  age,  ill-health,  accident,  or 
misfortune  "  were  ^'  unable  to  maintain  themselves  by 
their  own  exertions,"  with  rooms  in  almshouses,  and  an 
allowance  not  exceeding  twelve  shillings  a  week.  It 
was  held  that  they  were  disqualified.  But  there  is  no 
finding  in  the  present  case  that  these  persons  are  unable 
to  maintain  themselves  by  their  own  exertions.  There 
is  no  evidence  as  to  who  were  eligible  in  that  case — 
whether  persons  absolutely  indigent  or  otherwise. 
Here  they  need  only  be  "necessitous,"  which  is  an 
elastic  word  and  must  be  construed  in  regard  to  sur- 
rounding circumstances  and  conditions.  It  is  submitted 
that  "  poverty  "  is  a  much  stronger  word  than  **  necessi- 
tous," and  poverty  alone  is  not  enough  to  disqualify. 
There  are,  moreover,  further  circumstances  here.  The 
condition  of  the  original  grant,  that  the  Brethren  and 
Sisters  shall  pray  for  the  souk  of  the  dead,  is,  when  con- 


Cowmr  - 

V. 

ThbTown 
Glebk  of 
KiNoeroir- 

TTPON-HXTZX. 


(a)  2  Sopw.  t  CoU.  324 ;  2  (7.       (n.s.)  486. 
P.D.  26.  (e)   34    JF.  -B.  64;    63  Z.  T. 

[h)  Sopw,  #  Fhil,  11 ;  16  G.  B.      (n.s.)  668. 
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•  J&96.       sidered,  as  it  must  be,  in  the  light  of  the  ideas  of  the 

'"'.^  GowEv      time,  something  by  way  of  consideration  given  by  the 

•  '*Thb  Towh    recipients.    Prayer  for  the  dead  was  then,  in  the  year 

KiHaswnf-     1384,  a  very  important  and  serious  matter. 

OTOH-HuLL.       Again,  the  lands  are  vested  in  the  Master,  Brothers 

and  Sisters,  of  whom  the  appellant  is  one.     And  it 

appears  from  an  extract  in  the  book,  which  has  been 

made  part  of  this  case,  that  in  1718  a  piece  of  land  was 

actually  let  by  them  to  the  Master  (a). 

Also,  the  Brothers  and  Sisters  had,  at  any  rate  under 
the  original  grant,  a  right  and  duty  to  take  part  in  the 
audit,  and  thus  some  share  in  the  government  of  the 
institution. 

None  of  these  circumstances  were  present  in  the  case 
of  Baker  v.  Totm  Clerk  of  Monmouth  (6),  and  the  prin- 
ciple of  the  judgments  there  given  does  not  apply.  There 
are  two  other  cases  which  may  be  cited  against  the 
appellant,  Edwards  v.  Lloi/d  (c)  and  Dix  v.  Kent  (d),  in 
the  former  of  which  the  disqualification  was  based  on 
the  inability  of  the  persons  to  maintain  themselves  by 
their  own  exertions,  and  in  the  latter,  on  the  fact  that 
the  administration  and  allotment  of  the  benefits  was  in 
the  discretion  of  the  trustees  and  that  the  inmates  were 
not,  upon  the  facts,  in  a  position  of  independence. 

[Cave,  J.  There  are  three  things  mentioned  by 
Lindley^  J.,  in  his  judgment  in  Harrison  v.  Carter  («), 
as  necessary  to  disqualification,  viz.,  ^^  poverty,  receipt 
of  alms,  dependence."  The  last  is  the  point  which 
you  may  have  principally  to  meet.] 

(fl)  "JETtitortf  of  God's  House  in  {e)  Fox  #  Stnith,  64 ;  20  Q.  B. 

SuU,"  hy  John  Cooky  pp,  206,  207.      D.  302. 

{b)  34  JF.  £.  64;  53  X.  T.  (jsr.B.)  {d)  Fox  %  Smith,  186. 

668.  {e)  2  ffqpw.  #  OoU.  324 ;  2  C.  P. 

D.26. 
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Afl  to  that  the  oondition  of  eligibUity  in  the  original        1896. 
charter  is  ^*  feeble  or  old,"  and  that  does  not  necessarily       Cowbx 

V. 

mean  dependent.  Thb  Town 

There  are  some  cases  which  support  the  appellant's  Kinoston- 
contention.  In  Smith  v.  Hall  (a)  the  qualification  ^^^'  ^'"'" 
for  election  of  the  brethren  of  the  hospital  of  St.  Bar- 
tholomew, in  Sandunch^'yreA  that  the  persons  should 
be  either  above  the  age  of  fifty-six  years,  or  lame, 
blind,  or  impotent  and  unfit  for  husbandry — as  such 
brethren  they  were  entitled  each  to  a  house  for  his 
own  'occupation,  and  to  a  share  in  the  profits  of  the 
hospital.  It  was  held  that  they  were  not  disqualified, 
on  the  ground  that  the  relief  afforded  them  in  that  case 
was  not  likely  to  make  them  subservient  or  deprive 
them  of  their  independence.  Fryer  v.JBodenham  [h)  and 
Roberts  v.  Percival  {c)  are  also  cases  where  persons  in 
similar  charitable  institutions  were  held  not  disqualified 
by  the  receipt  of  the  eleemosynary  assistctnce  afforded 
by  them.     (He  also  cited  Daniels  v.  Allard  (d).) 

No  counsel  appeared  for  the  respondent. 

Cur.  adv.  vult. 


Hawkins,  J.    This  is  an  appeal  from  the  decision      dm.  21. 
of  the  Eevising  Barrister  for  the  borough  of  Kingston- 
upon-HuUy  removing  the  name  of  the  appellant  from 
the  Occupiers'  list  of  Voters  for  the  Central  Division 
of  that  borough,  upon  the  ground  that  he  was  dis- 


(a)  Hopw,  #  Fhil.  11 ;  \b  C.  B.  {c)  Sopw,  #  Phil  121 ;  18  O.  B. 

(h.b.)  485.  (ir.B.)  36. 

(*)  1  Hopw.  ^  Colt.  204 ;  Z.  B.  (rf)  Fox  ^  Smith,  70. 
4  C.  P.  629. 
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1896.       qualified  tinder  sect.  36  of  the  Eeform  Aot,  1832  (a), 

OowEN       by  ^^^  receipt  of  ahus  during  the  past  year. 

Thb^own        ^^  appellant  is,  and  for  some  years  has  been,  a 

^^j^^_    Brother  of  a  Charity  known  as  the  "  Charterhouse,"  or 

xm»-HuLL.    "  God's  House  "  Hospital,  in  the  said  borough,  and  as 

such  Brother  he  has,  during  all  that  time,  occupied  a 

room  in  the  said  House  or  Hospital,  in  respect  of  which 

he  has  been  duly  rated  in  the  rates  for  the  relief  of  the 

poor — such  rates,  however,  have  been  paid  out  of  the 

funds  of  the  Chsiitj.     He  has  also  been  in  the  receipt 

of  a  weekly  allowance  of  seven  shillings,  with  medical 

attendance  and  coab. 

The  Charity  was  founded  by  letters  patent  in  1384, 
in  the  reign  of  Bichard  H.,  by  Sir  Michael  de  la  Pole, 
in  two  messuages  called  MaisondieUy  **  for  thirteen  poor 
men  and  thirteen  poor  women,  feeble  or  old,  to  be  called 
*  God's  House  of  HuUy^  so  long  as  they  cure  necessitous." 
Over  them  was  appointed  a  Master  and  Warden,  under 
obedience  to  whom  the  rest  of  the  poor  people,  as  well 
Brothers  and  Sisters,  should  continue  in  perpetuity,  and 
the  said  Master  was  required  to  pay  ''  to  each  one  of  the 
said  poor  people  forty  shillings  annually  for  all  their 
necessities,  as  well  food  as  clothing,  namely,  to  every 
one  of  them  8^.  per  week."  By  the  said  letters  patent 
the  said  Founder,  with  the  King's  licence  and  consent, 
gave,  granted,  and  confirmed  unto  the  Master,  Brethren 
and  Sisters  the  said  messuages,  &c.,  for  their  dwelling 
or  foundation  or  endowment,  to  have  and  to  hold  unto 
the  said  Master,  Brethren  and  Sisters  and  their  succes- 
sors for  ever.  The  property  so  granted,  with  subsequent 
additions,  form  the  source  from  which  the  revenues  of 
the  Charity  are  derived. 

(a)  2  &  3  WtU»  4,  cap.  45. 
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In  1752  the  rents  of  the  property  had  increased  to  a  1896. 
sum  considerably  in  excess  of  the  sum  necessary  for  the  Gowbn 
onirent  expenses  and  allowances  of  the  house  as  they  rpHE  Town 
then  stood.  In  1765  a  suit  in  Chancery  was  instituted,  KwaeTON- 
which  resulted  in  the  approval  by  the  Lord  Chancellor  x^J^-Httm.. 
of  a  scheme  for  the  better  management  of  the  house 
and  the  application  of  its  revenues.  This  scheme 
provided  that  fifteen  poor  men  and  fifteen  poor  women, 
feeble  and  old,  should  be  placed  in  the  said  hospital, 
each  of  whom  should  receive  three  shillings  a  week  for 
maintenance,  with  an  allowanoe  for  coals  and  turves, 
and  that  the  number  of  rooms  and  the  pay  of  the  poor 
of  the  hospital  should  be  increased  or  diminished  in 
proportion  to  the  increase  or  decrease  of  the  revenues 
of  the  Charity  estate,  as  the  Mayor  and  Aldermen  of 
^fi//and  the  Master  of  the  said  hospital  should  see 
oonvenient  and  direct.  So  things  substantially  re- 
mained till  1872,  when  a  new  scheme  was  formulated 
and  legalized  by  the  Charity  Conmussioners.  That 
scheme  did  not,  however,  alter  the  existing  state  of  the 
hospital  beyond  this,  that  the  Brethren  and  Sisters  of 
the  Chartorhouse  were  made  removable  at  the  pleasure 
of  the  Town  Council,  and  on  such  removal  his  or  her 
allowance  was  to  cease.  At  present  there  are  about 
eighty  Brethren  and  Sisters,  each  of  whom  receives 
seven  shillings  weekly. 

It  is  found  as  a  fact  that  the  houses  and  lands 
forming  the  Charity  estate,  and  from  whence  the  revenues 
are  derived,  fiure  still  vested  in  the  Master,  Brothers, 
and  Sisters.  It  is  also  found  as  a  fact  that  one  neces- 
sary qualification  for  election  to  the  Charity  still  is  that 
the  Brothers  and  Sisters  should  be  feeble  or  old  and 
necessitous,  and,  further,  that  they  are  elected  by  the 
Town  Council.     The  Brethren  are  required  by  the  rules 
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1896.       to  keep  within  the  hospital  premiseSy  and  the  gates  are 
CowEN      closed  for  the  night  at  10  p.m. 

The  Town        Hitherto  the  Brethren  have  always  voted  in  paxlia- 

Knsi^soJ'    nientary  elections  without  objection. 

upoN-Huii.  By  ^^  Eeform  Act,  1832  (a),  s.  36,  it  is  enacted 
that "  no  person  shall  be  entitled  to  be  registered  in 
any  year  as  a  voter  in  the  election  of  a  member  or 
members  to  serve  in  any  future  Parliament  for  any  oiiy 
or  borough,  who  shall  within  twelve  calendar  months 
next  previous  to  the  last  (now  the  16th)  (6)  day  of  July 
in  such  year,  have  received  parochial  relief,  or  other 
alniSj  which  by  the  law  of  Parliament  now  disqualify 
from  voting  in  the  election  of  members  to  serve  in 
Parliament." 

The  question  we  have  to  determine  is  whether,  under 
the  droumstances,  the  appellant  was,  within  the  year 
next  before  the  15th  July  last,  in  the  receipt  of  such 
alms.  It  was  not  suggested  before  the  Bevising 
Barrister  that  the  appellant  had  been  in  receipt  of 
parochial  relief.  But  it  was  objected  that  the  appellant 
had  received  such  other  disqualifying  alms  as  are  men- 
tioned in  sect.  36.  This  objection  was  upheld  by  the 
Eevising  Barrister  on  the  authority  of  Harrmn  v. 
Carter  (c)  and  Baker  v.  Town  Clerk  of  Monmouth  (rf). 

It  would  be  difficult  to  point  to  any  authoritative 
definition  of  the  law  of  Parliament  upon  this  subject, 
and  it  would  serve  no  good  end  to  examine  in  minute 
detail  such  authorities  as  are  to  be  found  in  the  reports  of 
the  trial  of  election  petitions  before  Parliamentary  Com- 
mittees, for  they  eae  conflicting  beyond  the  power  of 
reconciliation.    Many  of  them  are  to  be  found  collected 

(a)  2  &  3  Will.  4,  cap.  45.  {c)  2  Sopw.  #  OoU.  324 ;   2  C. 

{b)  By  41  &  42  Viet.  cap.  26,      P.  2).  26. 
Beot.  7.  (d)  63  X.  T.  (n.  b.)  668;   34 

W.  B.  64. 
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in  Bogers  on  Elections,  Pt.  I.,  pp.  79,  189  et  seq.,  to        1896. 
which  I  simply  refer.  Cowsn 

It  is  stated  by  WTiitelocke  in  his  work  on  Elections,     Tia^Town 
published  in  1766  (a),  that  persons  who  are,  or  have  been,     keSotto?- 
within  a  certain  time,  obliged  to  depend  wholly  or  in   ^^«>»-Hmi. 
part  on  eleemosynary  assistance  are  disqualified  by  the 
common  law  not  only  because  from  their  indigence 
they  were  unable  to  contribute  to  the  wages  of  their 
members,  but  because,  from  their  dependent  situation, 
their  voices  were  no  longer  free.    This  receipt  of  alms, 
however,  was  only  considered  as  evidence  of  inability, 
which  might  be  rebutted  by  circumstances.     On  the 
other  hand,  it  was  presumed  that  a  voter  continuing  in 
possession  of  his  freehold  was  not  in  a  condition  of  dis- 
qualifying indigence,  and  that  even  parish  alms  paid 
to  a  freeholder  did  not  invalidate  his  vote:  Bedford- 
s/Ure  (6), 

In  deaUng  with  the  question.  What  are  disqualifying 
alms  P  it  is  necessary  always  to  bear  in  mind  that  the 
answer  depends  not  upon  whether  the  person  whose 
voting  capacity  is  challenged  has  been  the  recipient  of 
charitable  assistance  or  alms  in  the  popular  sense  of 
that  term,  but  whether  he  has  accepted  such  alms 
under  such  circumstances  as,  by  the  law  of  Parliament, 
as  it  existed  when  the  Eeform  Act,  1832  (c),  was 
passed,  would  have  disqualified  him  from  voting.  And 
it  must  further  be  remembered  that,  although  the  onus 
of  proving  a  primd  facie  title  to  vote  by  reason  of 
property,  occupation,  &c.  rests  on  the  person  claiming 
to  vote,  the  onus  of  proving  aflBrmatively  the  disquali- 
fication to  vote  by  reason  of  the  receipt  of  alms  is  cast 

(a)  *'NoU»<mtheK%ngU  Writ  for  (b)  2  iMd,  El,  Cat,  664. 

ehooainffMemhertofPariiam^t.*^  (^)  2  ft  3  JTiU.  4,  cap.  45, 
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1896.       upon  the  objector.    I  may  observe,  also,  what  I  believe 
CowEs      to  be  a  generally  accepted  view,  that  a  qualifloation 
Thb  Town    shoTild  be  favoured,  unless  the  law  compels  the  contrary. 
^J^^.        It  is  impossible  to  say  that  there  was,  when  the 
upoN-HuTx.   Heform  Act,  1832,  was  passed,  any  fixed  definite  role 
of  Parliamentary  law  which  was  applicable  to  every 
case.    If  there  had  been  such  definite  rule  the  conflict- 
ing authorities  reported  in  the  books  would  have  made 
one  marvel  at  the  incompetence  of  some  of  those  who 
were  called  upon  to  administer  it.    But  the  truth  is, 
there  was  no  fixed  principle  at  all  to  guide.    Each  case 
of  necessity  depended,  as  it  still  does,  upon  its  own 
particular  circumstances,  and  that  state  of  things  which 
in  one  place  would  have  been  held  to  be  a  disqualifica- 
tion might  have  been  no  disqualification  in  another. 

It  is  truly  stated  in  Rogers  on  Elections,  Part  I., 
page  193,  that  in  many  of  the  old  boroughs  the  usage 
of  the  place  and  the  decisions  of  the  House  or  Com- 
mittees have  determined  the  point.  In  fact,  the  usage 
made  the  law.  A  perusal  of  the  old  election  cases 
determined  by  Parliamentary  Committees,  some  of  which 
are  referred  to  in  pages  193-5  of  Rogers^  abundantly 
prove  this.  In  one  borough  usage  sanctioned  that 
which  would  have  been  condemned  in  another.  If 
usage  may  be  taken  into  consideration,  and  I  see  no 
reason  why  it  should  not,  we  have  this  very  striking 
fact  found  by  the  Bevising  Barrister,  that  certcdnly  for 
sixty-four  years  since  the  Eef orm  Act  was  passed,  and 
I  know  not  how  many  years  previous  to  that  time,  the 
Brethren  of  this  hospital  at  Kingston-upan-Hull  have 
always  voted  without  objection,  nobody  ever  dreaming 
they  were  disqualified  because  of  such  charity  as  they 
have  received.  This  concession  of  rights  to  vote  was 
strong  evidence  that  in  fact  the  relief  was  not  deemed 


LX  vicrroRiA.  109 

to  be  of  a  character  to  disqualify.    It  would  certainly        1896. 
be  a  strong  measure  to  disqualify  so  large  a  number  of       Cowen 
voters  as  the  Brethren  now  represent  without  over-     The  Town 
whelming  proof  of  their  disqualification.     Such  I  fail     kin^T- 
to  find  in  the  case  submitted  to  us,  upon  which  alone   ^^»"^u"^- 
we  must  act,  for  we  have  no  right  to  draw  any  infer- 
ences of  fact  which  are  not  the  irresistible  conclusions  to 
be  drawn  from  facts  actually  found  by  the  Eevising 
Barrister. 

I  am  not  concerned  to  question  the  soundness  of 
the  judgments  relied  on  by  the  Eevising  Barrister  as 
the  basis  of  his  decision :  Harrison  v.  Carter  {a)  and 
Baker  v.  Toum  Clerk  of  Monmouth  (6).     On  the  contrary, 
in  each  of  those  cases  I  think  there  was  evidence  to 
justify  the  finding  of  the  Court,  namely,  that  there  was 
that  amount  of  poverty,  and  such  a  receipt  of  alms  to 
alleviate  it,  as  was  calculated  to  destroy  the  indepen- 
dence of  the  recipient.    But  I  do  not  concur  in  the 
/  Eevising  Barrister's  opinion  that  they  were  decisive  of 

the  present  case,  for  I  think  they  are  distinguishable  in 
some  substantial  particulars.  In  Harrison  v.  Carter  {a) 
the  lands  forming  the  Charity  estate  were  devised  to  and 
vested  in  trustees — persons  other  than  the  claiming 
voter.  Here  they  are  vested  in  the  Brethren  themselves, 
And  the  Brethren,  so  long  as  they  are  such,  live  in 
houses  of  which  they  are  for  the  time  legal  owners,  and 
though  their  right  to  occupy  is  dependent  on  the  will 
of  the  trustees,  the  power  of  removal  has  never  yet  been 
exercised.  Again,  here  the  funds  are  to  be  distributed 
to  feeble,  old,  or  necessitous  persons — necessitous  not 
necessarily  meaning  persons  in  extreme  poverty.  In 
Sarrmn  v.  Carter  {a)  they  were  to  be  shared  by  the 

(a)2Sopw,%Ooli.Vli\2C.F.  (*)  53   X.    T.   (n.8.)   668;    84 

^.  26.  r.  M.  64. 
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poorest  inhabitants;  and  the  particular  voter  whose 
vote  was  questioned  was  so  needy  as  that,  the  money 
being  distributed  according  to  actual  necessity,  he  was 
awarded  the  largest  amount  distributed  to  any  one 
family.  There  was  also  this  further  fact  in  Harmon  v. 
Carter  (a),  that  before  1867  the  person  who  was  removed 
from  the  register  had  never  been  in  a  condition  to  claim 
a  vote,  the  house  he  occupied  being  of  insufficient  value, 
whereas  in  the  present  case  the  claimant  had  with  his 
predecessors  for  a  longer  period  than  1832  been 
uninterruptedly  allowed  to  vote  in  respect  of  the  same 
qualification  imtil  1896. 

In  Baker  v.  Town  Clerk  of  Monmouth  {h)  poverty  and 
inability  to  maintain  themselves  by  their  own  exertions 
were  found  as  the  condition  of  the  claimants  to  vote, 
and  each  occupant  of  an  almshouse  was  required  to 
wear  a  badge,  and  it  was  not  suggested  that  any  occu- 
pant had  any  freehold  interest  in  the  house  he  occu- 
pied. 

Following  these  two  cases  Edwards  v.  Lloyd  (c),  and 
Dix  V.  Kent  {d),  might  also  be  cited  as  supporting  to 
some  extent  the  objection  of  the  respondent.  Those 
cases,  however,  are  distinguishable  in  their  material 
facts  from  that  now  before  us.  They  were  both  cases 
of  alms-people  occupying  almshouses  in  charitable 
hospitals,  and  receiving  money  allowances  from  the 
hospital  funds,  and  the  qualification  for  such  charity 
in  the  first  of  them  was,  inter  alia^  inability  of  the 
recipients  to  maintain  themselves  by  their  own  exer- 
tions;   in  the  other   the  qualification  was   that   the 


(a)  2  Eopw.  i  CoU,  324  ;  2C.F.  (<?)  Foa  ^  iSmith,  64 ;  20  Q.  B,  D, 

D,  26.  802. 

{b)  53  X.  T.  (n.b.)  668  ;  34  IT.  (d)  Fox  ^  Smith,  186. 

It,  64. 
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recipients  had  no  means  of  subsistenoe  other  than  the  1896. 
allowances  from  the  hospital.  In  neither  case  was  coweh 
any  legal  interest  in  the  almshouses  vested  in  the  alms-  the^owk 
people,  and  it  did  not  appear  that  the  alms-people  had  KiNo^tw- 
for  any  substantial  period  (if  at  all)  been  allowed  to  ^«>»-Hull. 
exercise  the  franchise.  On  the  other  hand  the  case  of 
Smith  V.  Hall  {a)  strongly  supports  the  case  of  the 
appellant  to  have  his  name  upon  the  register.  In  that 
case  the  persons  objected  to  were  on  the  list  of  voters 
as  freemen  of  the  borough  of  Sarultcichj  they  were 
Brethren  of  one  or  other  of  these  two  hospitals — 
St.  Bartholomew's  or  St.  John's,  Sandwich — ^both  of 
which  were  identical  in  their  constitution  and  manage- 
ment, and  both  were  under  charity  trustees  appointed 
by  the  Lord  Chancellor.  Each  was  a  corporation  by 
repute,  the  property  of  each  consisted  of  landed  estates 
and  houses  occupied  by  the  Brethren,  in  each  the 
income  of  the  landed  estates  was  divisible  annually 
among  the  Brethren  in  equal  proportions,  and  a  house 
was  assigned  to  each  wherein  to  live,  and  each  Brother 
kept  the  house  occupied  by  him  in  repair.  The  ap- 
pointment of  the  Brethren  to  the  hospitals  was  vested 
in  the  charity  trustees  and  there  was  no  instance  of  a 
Brother  once  appointed  being  turned  out.  There  was 
no  deed  defining  the  qualifications  of  the  persons  to  be 
appointed  Brethren,  but  in  the  year  1612  the  Mayor 
and  jurats  of  Sandtcich  having  the  management  of  the 
hospitals,  an  ordinance  was  made  by  them  that  "  every 
person  placed  in  the  hospitals  should  be  of  the  age  of 
forty  years  or  thereabouts,  except  always  decayed  jurats, 
or  any  lame,  blind,  or  impotent  person,"  and  by  an 
Inquisition  of  Charitable  Uses,  taken  September  7th, 
6  Car.  1,  it  was  found  that  the  Brethren  ought  to  be 

(a)  Kopw.  %  Phil.  11 ;  U  C,  B,  (n.b.)  486. 
]C2 
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1896.  "  above  the  age  of  fifty  years,  except  lame,  blind,  or  im- 
Cowmr  potent  persons,  and  unfit  for  husbandry,  and  should  be 
The  Tows  uihabitants  of  the  said  town,  or  a  child  of  some  then 
^^^_  or  late  inhabitant  having  no  competent  means  to  live." 
xTPON-HuLL.  The  Brethren  had  always  theretofore  voted  for  members 
of  Parliament  without  objection.  The  persons  objected 
to  were  all  Brethren  and  had  been  recipients  of  the 
gratuities  and  other  benefits  for  more  than  a  year  next 
previous  to  the  last  day  of  July,  1863.  The  Bevising 
Barrister  held  they  were  not  disqualified  from  being 
registered  by  sect.  86  of  the  Reform  Act,  1832  (a). 
An  appeal  against  that  decision  was  heard  before  JSrle^ 
0.  J.,  and  Williams^  Bylea^  and  Keating^  JJ.,  who  up- 
held it.  J&rfe,  C.  J.,  in  delivering  his  judgment,  said  (6), 
"  We  should  always  incline  to  favour  the  qualification 
unless  the  law  compels  us  to  decide  against  it.  If  we 
are  to  rescHrt  to  conjecture  as  to  the  meaning  of  the 
legislature,  which  evidently  was  that  persons  so  placed 
by  their  indigence  as  to  be  presumably  subservient  and 
destitute  of  all  freedom  of  mind  should  not  be  permitted 
to  exercise  the  franchise,  I  must  own  I  should  think 
that  these  freemen,  by  reason  of  their  having  a  house 
and  a  share  in  the  profits  of  the  land  belonging  to  the 
hospital,  for  life,  are  gifted  with  a  far  greater  proba- 
bility of  independence  than  those  who  have  nothing  to 
rely  on  but  the  precarious  proceeds  of  their  own  labour." 
WtlliamSf  J.,  agreed  on  the  ground  that  the  recipients 
of  these  benefits  were  not  shown  to  be  in  a  state  of 
indigence  and  abject  dependence.  Bi/les^  J.,  agreed  on 
the  ground  that  the  persons  were  residing  in  houses  in 
which  they  were  entitled  by  law  to  continue  for  life, 
sharing  the  revenues  of  the  corporation,  and  he  added 

(a)  2  &  3  WVl.  4,  cap.  45.  {b)  ffopw.  ^  Phil.  11 ;  15  C.  B, 

(N.8.),  a^/>.  498. 
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that  what  amaiLreoeiyes  as  a  matter  of  right  oannot 
be  treated  as  disqualifying  abns.  Keating,  J.,  said, 
"  usage  is  in  favour  of  their  qualification." 

The  case  of  Daniels  y.  Allard  (a),  wherein  the  ques- 
tion arose  whether  the  inmates  of  the  lioensed 
Victuallers'  Asylum  were  disqualified  as  having  been 
in  the  receipt  of  alms,  is  not  of  much  assistance  in  the 
consideration  of  the  main  question  before  us.  I  there- 
fore abstain  from  comment  upon  it.  It  does,  however, 
decide  that,  when  there  is  a  claim  by  a  body  of  men  to  be 
placed  on  the  register,  all  relying  upon  the  same  quali- 
fication as  owners  or  occupiers,  the  disqualification  by 
receipt  of  alms  must  be  decided  upon  the  case  made 
and  presented  against  the  whole  body,  and  not  by 
considering  every  possible  case  against  particular  in- 
dividuals, unless,  in  the  case  stated  by  the  Bevising 
Bjffiister,  a  distinction  is  made  between  difierent 
members  of  the  general  body  of  the  claimants. 

The  case  of  8mith  v.  Hall  (b)  is,  in  my  opinion,  more 
applicable  to  this  case  than  the  case  of  Harrison  v. 
Carter  (c).  I  therefore,  for  the  reasons  I  have  set 
forth  after  much  consideration,  have  arrived  at  the 
conclusion  that  the  appellant  is  entitled  to  our  judg- 
ment, with  costs. 

Gave,  J.  I  agree  with  the  judgment  that  has  been 
read  by  my  brother  Hawkins,  J.  I  should  like  to  add 
that  I  also  agree  with  the  Bevising  Barrister  so  far  as 
this,  that  I  think  he  was  bound  to  have  regard  to  the 
decision  of  Haf^ison  v.  Carter  (c).  But  that  case,  so 
far  from  being  an  authority  against,  is  in  favour  of, 
the  claim  of  the  appellant  in  this  case.    In  his  judg- 


1896. 

GOWEK 
▼. 

ThbTown 
Clebk  ov 

EzNOSTOir* 

T7F0S-Huzj:i. 


(a)  Fox  #  SmUh,  70. 

(b)  ffopw.  #  Fhil.  11 ;  16  C.  B. 
(v.0.)  486. 


(0)  2  Hopw.  #  CoU.  324;  2  C.  F. 
D.  26. 
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1896.  ment  Lindlet/,  J.,  says,  "  The  other  principle  suggested 
OowEir  IS,  whether  the  recipient  is  in  such  a  position  as  to  be 
The^Towk  d^P^iident  on  the  fund.  Poverty  alone  will  not  do. 
^^^^^  If  the  fund  is  one  in  which  the  party  is  legally  entitled 
upoN-HuLL.  to  participate,  as  in  Smith  v.  Sail  (a),  he  is  not  dis- 
qualified ;  but  if  his  only  claim  to  the  exercise  of  the 
discretion  of  the  trustees  in  his  favour  is  his  extreme 
indigence,  it  would  seem  to  be  otherwise."  Now,  here 
the  man  had  a  legal  claim  to  participate  in  the  funds  of 
the  Charterhouse,  unless  and  until  he  should  have  been 
removed,  which  must  have  been  for  good  cause  shown, 
upon  which  he  must  have  had  an  opportunity  of  being 
heard.  The  other  case  relied  upon  by  the  Revising 
Barrister,  Saker  v.  Totvn  Clerk  of  Monmouth  (ft),  to 
which  I  was  a  party,  gives  rise  to  some  difficulty.  If 
it  does  no  more  than  follow  Han^kon  v.  Carter  (c),  it  is 
of  no  importance.  If,  however,  it  is  to  be  taken  as 
deciding  that  a  person  is  disqualified,  although  he 
participates  as  of  right  in  the  fund,  I  think  it  is  wrong 
and  opposed  to  Harrison  v.  Carter  (c),  which  is  a  right 
decision.  The  Revising  Barrister  was,  I  think,  misled 
by  the  view  he  took  of  Hai^ison  v.  Carter  {c)  and  Baker 
V.  The  Town  Clerk  of  Monmouth  (J),  and  the  appeal 
must  be  allowed. 

Wright,  J.    I  agree. 

Appeal  allowed. 

Solicitors  for  the  Appellant,  Rollit  8f  Son. 


(fl)  Hopu>,  ^  Phil  11 ;  16  a  B,      668. 
(n.b.)  486.  {e)  2  Eopw.  #  CoU,  324 ;  2  C.  P. 

{b)  34  W.  R,  64 ;  63  X.  T.  (h.b.)      D.  26. 
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The  Queen  v.  Soden  and  Oveeend. 


I 


N  this  case  a  rule  nisi  had  been  granted  calling  upon        1896. 
the  Bevising  Barrister  for  the  city  of  Leedsy  and 


Joshua  Cherendy  to  show  cause  why  an  appeal  should  BanisterfOT^ 
not  be  entertained  and  a  case  stated  as  to  the  right  of  ^^^^^^^^ve 
Thomas  Sykes  to  have  his  name  retained  on  Division  I.  Y^^^Z  ^°*^^^ 

^  ^    that  he  would 

of  the  Occupiers'  list  as  a  parliamentary  and  muni-  aittoreviae 

*  i.  t^  the  lists  for 

dpal  elector  for  the  said  city.  the  Central 

Division  on 

On  the  rule  coming  on  for  argument,  affidavits  were  the  12th,  i4th 
read  on  behalf  of  the  Revising  Barrister  and  the  other  tSnber,  an?" 
parties    interested,  from   which    the   following    facts  ^ouldbe 
appeared:-  ^  ^°"of*^e 

It  has  been  the  practice  of  the  Revising  Barrister  for  ^^^\    At  the 

^  o  evening  sit- 

the  city  of  Leeds,  in  pursuance  of  a  scheme  formulated  ^^9  o^  ^^ 
by  him  to  enable  him  to  deal  satisfactorily  with  the  satisfied 

himg^ftlf  by 

great  amount  of  business  at  this  revision,  to  cause  inquiry- 
public  notice  to  be  given  of  the  days  and  hours  on  that  there 
which  the  Court  would  sit  for  the  purpose  of  revising  S^i^tTor^ 
the  lists  of  electors  for  the  several  Divisions  of  the  |^^o^  who 

desired  to  be 
heard,  he 
dosed  the  lists.  A  voter  whose  name  was  on  Division  I.  of  the  Occupiers'  List 
was  objected  to  by  a  person  who  was  not  an  overseer ;  but  neither  the  voter  nor 
the  objector  claimed  to  be  heard,  nor  had  any  evidence  of  the  objection  been  given 
prior  to  the  dosing  of  the  lists.  On  the  following  day  the  Bevising  Barrister,  in 
accordance  with  a  practice  he  had  adopted  for  several  years,  sat  for  what  he  called 
the  non-contentious  business  of  taking  formal  proof  of  objections  in  the  cases  of 
persons  objected  to  who  had  not  annoanced  that  they  desired  to  be  heard,  and  the 
derical  work  of  initialling  the  names  and  signing  the  lists.  He  then  received  proof 
of  the  service,  and  primd  fade  proof  of  the  g^unds  of  the  said  objection,  but  refused  to 
hear  evidence  on  behalf  of  the  voter  in  support  of  his  vote,  on  the  ground  that  he  was 
too  late.  Seldf  that,  notwithstanding  the  provisions  of  41  &  42  T'iet.  cap.  26,  sect.  28, 
Bub-sects.  9,  10,  11,  the  above-mentioned  practice  was  reasonable  and  within  the 
powers  of  the  Bevising  Bairister,  and  that  he  was  light  in  expunging  the  voter's 
name. 


Otebehd. 
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1896.  oitj)  and  of  the  times  at  which  the  lists  would  be  dosed 
The  Qubbh  ^  ©aoh  Division  respectively.  He  also  set  apart  a  day 
SoDTO  and  ^^®^  ^^  dosing  of  the  lists  in  each  Division  for  doing 
what  he  called  in  his  affidavit  non-oontentious  business, 
and  for  completing  the  formal  and  clerical  work  of 
initialling  the  names  and  signing  the  lists.  At  the 
dose  of  the  last  sitting  appointed  for  each  Division  he 
would  ask  in  open  Court  if  there  were  any  other 
claimants  or  persons  objected  to  who  desired  to  be 
heard.  If  there  were,  he  would  continue  the  sitting ; 
if  not,  he  would  declare  the  lists  closed.  Upon  the 
closing  of  the  lists  nothing  remained  to  be  done  but  the 
non-oontentious,  formal,  and  derical  work,  as  above 
stated. 

In  accordance  with  this  practice,  which  had  been 
acted  upon  for  several  years  without  any  attempt  to 
impeach  it,  except  one  made  in  the  year  1895  {a)  by 
the  same  political  agent  as  raised  the  present  question, 
on  the  3rd  September,  1896,  a  notice,  signed  by  the 
Town  Clerk,  was  published,  which  stated  that  the  Court 
would  sit  to  revise  the  lists  for  the  Central  Division  of 
the  city  on  Saturday,  the  12th  September,  at  10  a.m., 
Monday,  14th  September,  at  6  p.m.,  and  Tuesday,  16th 
September,  at  10.30  a.m.  and  6.15  p.m.,  and  that  the 
lists  would  be  closed  at  the  evening  sitting  on  the  15th 
September. 

The  name  of  Thotnaa  Sykea^  the  applicant,  appeared 
in  Division  I.  of  the  Occupiers'  List,  prepared  by  the 
overseers  and  duly  published,  in  respect  of  the  occu- 
pation of  a  warehouse.  In  the  list  of  objections  duly 
published  by  the  overseers  was  an  objection  by  the 
respondent,  Joshua  Overendy  who  was  not  an  overseer, 

(a)  See  Meg,  y.  Sodm,  anU,  p.  77 ;  (1806)  1  Q.  B.  634. 
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to  the  name  of  the  said  Thomas  Sykea  being  retained        1896- 
on  Division  I.  of  the  said  list.  The  Qubbn 


V. 


At  the  close  of  the  evening  sitting  on  the  15th  Sep-     Sodbn  and 

•        •        •         •  Oyrbkmp. 

tember  the  Revising  Barrister,  having  inquired  in  open 

Court  if  there  were  present  any  claimants  or  persons 
objected  to  who  desired  to  be  heard,  and,  being  satisfied 
that  there  were  none,  declared  the  lists  closed  in  accord- 
ance with  the  published  notice.  It  did  not  appear  that 
either  SykeSj  or  the  objector  Overefid,  or  anyone  on 
their  behalf,  had  claimed  to  be  heard  (a). 

On  the  afternoon  of  the  16th  September  the  Revising 
Barrister  again  sat  for  the  purpose  of  completing  the 
non-oontentious  and  the  formal  and  clerical  work  as 
above  stated.  In  the  course  of  this  he  proceeded  to 
call  out  the  names  of  the  persons  objected  to,  claimants 
and  others,  who  had  not  appeared  during  the  sittings 
to  support  their  votes.  On  the  name  of  SykeSy  the 
applicant,  being  called  out,  Linforth^  the  agent  who 
appeared  for  him,  said,  "  No  objection."  The  Revising 
Barrister  thereupon  allowed  proof  of  service  of  the 
notice  of  objection  eaii  primd  facie  proof  of  the  grounds 
thereof  to  be  given  by  the  objector  who  was  cross- 
examined.  Evidence  was  then  tendered  on  behalf  of 
the  applicant  Sykes^  which  the  Revising  Barrister 
refused  to  receive  on  the  ground  that  the  applicant, 
having  failed  to  attend  and  support  his  vote  at  any  of 


{a)  It  was  stated  in  the  affi-  neyer  heard  the  name  of  Si/kea 

darits   read    on    behalf   of   the  mentioned ,  and  was  quite   un- 

apphcant  that  the  name  of  Sykes  conscious  of  any  such  application 

was  mentioned  on  the  evening  of  haying  been  made,  if  such  was 

the   16th    September,   and   that  the  fact.    The  Court,  as  will  be 

Zin/orthf  his  agent,  announced  seen  from  the  judgment  of  WillSf 

that  he  was  prepared  to  prove  J.,  post,  p.  126,  accepted  the  Be- 

Syhe^t  right  to  the  vote  objected  vising   Banister's  statement  as 

to.  The  Revising  Barrister  in  his  accurate, 
affidavit,  however,  stated  that  he 
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1896.       the  published  sittings,  could  not  now  do  so,  the  lists 

T&s  QtTEEN    having  been  closed  at  the  evening  sitting  of  the  previous 

SoDMf  and    ^^7'    ^^  therefore  struck  the  name  of  Thomas  Sykes 

OvBBBiiD.     Q^j.  Qf  Division  I.  and  transferred  it  to  Division  III. 

of  the  list,  as  to  which  there  was  no  objection. 

Notice  in  writing  was  given  of  the  applicant's  inten- 
tion to  appeal,  and  an  application  was  made  to  the 
Eevising  Barrister  to  state  a  case,  which  he  refused. 

An  application  for  a  rule  was  made  to  the  Vacation 
Judge,  and  was  by  him  adjourned  till  the  Michaelmas 
Sittings,  when  it  was  renewed  on  October  27th  before 
a  Divisional  Court,  Orantham  and  Kenmdyy  JJ.,  who 
granted  a  rule  nisi, 

Henry  Sutton  appeared  to  show  cause  on  behalf  .of 
the  Revising  Bairister. 

There  is  a  question  whether  the  application  for  the 
rule  was  in  time.  The  Act  41  &  42  Vict.  cap.  26, 
sect.  37,  requires  it  to  be  made  within  one  month  after 
the  neglect  or  refusal  of  the  Eevising  Barrister.  The 
refusal,  as  appears  by  the  affidavits,  was  on  Sep- 
tember 16th,  and  the  rule  nisi  was  not  obtained  till 
October  27th. 

Letois  Thoniasy  who  appeared  for  the  applicant,  ex- 
plained that  the  application  to  the  Eevising  Barrister  to 
state  a  case  was  made  on  three  occasions,  the  first  being 
September  16th,  and  the  last  October  3rd,  when  he 
definitely  refused.  The  application  to  the  Vacation 
Judge  was  made  on  October  15th,  who  would  not  hear 
it  then,  but  on  its  being  pointed  out  that  it  was  prob- 
ably the  last  day  on  which  it  could  be  made,  he  referred 
it  to  the  commencement  of  the  Michaelmas  Sittings,  the 
time  to  be  extended  if  necessary,  or,  if  that  could  not 
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be  done,  as  the  time  was  limited  by  statute,  the  appli-        1896. 

cation  to  be  treated  as  made  and  adjourned.     It  was  ThbQueszt 

heard  on  October  26th,  the  first  day  of  the  Michaelmas  g^j^^  ^^^^ 
Sittings. 

Sutton.  The  Eevising  Barrister  does  not  desire  to 
take  the  point.  He  is  only  anxious  to  place  himself 
in  the  hands  of  the  Court  and  do  what  is  right. 
The  point  would  be  taken  by  his  learned  friend 
Mr.  Graham^  who  appeared  on  behalf  of  the  other 
respondent,  Overend. 

Two  points  arose  on  the  rule,  on  each  of  which  he 
submitted  it  should  be  discharged.  First,  there  was  a 
dispute  of  fact  whether  any  application  was  in  fact 
made  by  SykeSy  or  on  his  behalf,  before  the  lists  were 
dosed,  that  his  case  should  be  heard.  The  affidavits 
were,  no  doubt,  conflicting,  but  it  was  dear  from  the 
affidavit  of  the  Eevising  Barrister  that,  even  if  any 
such  application  was  made,  it  did  not  reach  him  or  come 
to  his  knowledge.  Assuming  that  the  applicant  was 
too  late  to  make  his  application  to  be  heard  after  the 
dosing  of  the  lists,  there  was  no  decision  on  any  point 
of  law,  and  the  Bevising  Barrister  had  no  power  to 
state  a  case. 

Secondly,  it  was  contended,  on  behalf  of  the  appli- 
cant^ that  the  Eevising  Barrister  was,  under  the  cir- 
cumstances, bound  to  hear  the  applicant's  evidence  on 
the  16th  September,  or,  if  not,  he  had  no  power  to 
hear  evidence  on  the  part  of  the  objector,  and  should 
therefore  have  retained  the  applicant's  name  on  the  list. 
The  answer  to  that  was,  that  by  the  procedure  adopted 
by  the  Eevising  Barrister,  which  was  for  the  public 
convenience,  and  necessary  to  enable  him  to  dispose  of 
the  business,  and  which  was  within  his  powers  under 
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1896.  the  ruling  of  the  Court  of  Appeal  in  the  reoent  case  of 
Ths  Quebbt  Beg,  v.  Soden  {a)^  the  proof  of  objections  in  oases  where 
SoDEN  and  the  person  objected  to  has  not  declared  his  desire  to  be 
heard  is  taken  as  non-contentious  and  formal.  Of  course, 
if  formal  proof  of  the  objection  is  required,  the  Revising 
Barrister  is  bound,  under  the  proyisions  of  41  &  42 
Vict.  cap.  26,  s.  28  (10),  to  take  evidence  of  it,  but 
that  does  not  make  the  right  to  the  vote,  under  the 
circumstances,  a  contested  question,  nor  entitle  the 
person  objected  to  to  be  then  heard.  If  it  did,  the 
lists  in  such  places  could  not  be  disposed  of  in  the 
necessary  time.  He  submitted  that  the  present  case 
was  concluded  by  the  case  of  Beg,  v.  Soden  (a).  The 
applicant  here  was  a  person  objected  to  within  the 
principle  of  that  decision.  Had  there  been  any  bond 
fide  case  to  be  made  in  support  of  his  vote,  it  should 
have  been  put  forward  as  a  substantial  and  contested 
case  before  the  closing  of  the  lists.  The  applicant, 
having  let  that  time  go  by,  was  now  too  late,  and  the 
Revising  Barrister  was  right  in  dealing  with  the  case 
as  uncontested,  subject  only  to  formal  proof  of  the 
notice  of  objection. 

William  Graham^  on  behalf  of  Overend,  the  objector, 
also  showed  cause  and  took  the  points  (1)  that  the 
application  for  the  rule  was  out  of  time,  the  period 
within  which  it  must  be  made  being  limited  by  statute : 
The  Parliamentary  and  Municipal  Registration  Act, 
1878  (b).  There  was,  therefore,  no  power  in  the  Court 
or  a  judge  to  extend  the  time,  as  there  is  in  a  case 
where  time  is  limited  merely  by  Rules  of  Court; 
(2)  that  the  application  was  wrong  in  form,  and  even 

(a)  Ante,  p.  77  ;  (1896)  1  Q.  JB.  (b)  41    &   42    Vict.   cap.   26, 

634.  sect.  87. 
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if  the  rule  should  be  made  absolute  the  order  to  state        1896. 
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a  oase  could  not  be  complied  with.     There  waa  nothing    ThbQueew" 
to  state  a  case  about.    The  grievance,  if  any,  was  the     ^j^^  ^^ 
refusal  of  the  Bevising  Barrister  to  hear  the  applicant, 
and  the  only  order  that  could  be  made  would  be  in  the 
nature  of  a  mandamus  to  hear  and  determine. 

The  Court  considered  that  the  application  for  a  rule 
must  be  taken  to  have  been  made  on  the  15  th  October 
and  then  adjourned.  They  therefore  decided  to  hear 
the  case,  and  called  upon 

Leicis  Thomasy  who  appeared  on  behalf  of  the  appli- 
cant, to  support  the  rule. 

On  the  question  of  fact,  it  should  be  taken  that 
application  was  made  to  the  Bevising  Barrister  to  hear 
Sykes^s  case  during  the  days  appointed  for  hearing. 
That  is  sworn  to  by  Sykes  and  not  contradicted  by 
Over  end y  the  objector,  and  the  Bevising  Barrister 
merely  says  he  did  not  hear  the  name  of  St/kes  men- 
tioned. This  is  confirmed  by  the  affidavits  of  the 
reporters,  whose  notes  were  made  at  the  moment,  and 
who  ooTild  have  had  no  idea  of  the  importance  to  be 
attached  to  the  particular  statements. 

Even  if  that  be  not  so,  the  Bevising  Barrister,  having 
heard  the  evidence  of  the  objector  on  the  16th,  was 
bound,  then,  to  hear  also  the  evidence  of  the  person 
objected  to.  The  Parliamentary  and  Municipal  Begis- 
tration  Act,  1878  (a),  requires  certain  things  to  be  done 
before  the  Bevising  Barrister  can  take  off  the  name 
of  a  voter.  These  requirements  are  contained  in 
seotion  28 : — 

^*  Subject  as  herein  and  otherwise  by  law  provided, 

{a)  41  #  42  ru!t,  cap.  26. 
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1896.  the  Eevising  Barrister  shall  retain  the  name  of  every 
The  Queen  •  •  •  person  objected  to,  unless  the  objector  appears 
SoDEN  and  ^7  himself  or  by  some  person  on  his  behalf  in  support 
of  his  objection  "  (a). 

"  If  the  objector  so  appears  the  Eevising  Barrister 
shall  require  him,  unless  he  is  an  overseer,  to  prove 
that  he  gave  the  notice  or  notices  of  objection  required 
by  law  to  be  given  by  him,  and  to  give  primd  facie 
proof  of  the  ground  of  objection,  .  .  .  and  unless 
such  proof  is  given  to  his  satisfaction  shall,  subject  as 
herein  and  otherwise  by  law  provided,  retain  the  name 
of  the  person  objected  to  "  {b). 

"If  such  proof  is  given  by  the  objector  as  herein 
prescribed,  .  .  .  then,  unless  the  person  objected 
to  appears  .  .  .  and  proves  that  he  was  entitled 
.  .  .  to  have  his  name  inserted  in  the  list,  .  .  . 
the  Eevising  Barrister  shall  expunge  the  name  of  the 
person  objected  to  "  (c). 

The  Eevising  Barrister  has  laid  down  a  code  of 
procedure  for  his  revision,  but  if  that  is  not  in  con- 
formity with  the  Act  it  has  no  effect.  He  cannot 
override  the  provisions  of  the  statute.  He  cannot, 
therefore,  merely  by  reason  of  a  notice  of  objection, 
strike  off  the  name  of  a  voter  even  though  he  has  not 
appeared.  The  objector  must  appear  and  support  his 
objection :  Parliamentary  and  Municipal  Eegistration 
Act,  1878,  sect.  28  (9)  [d).  Here  the  objector  had  not 
appeared  nor  supported  his  objection  during  the  days 
appointed  for  hearing.  The  Eevising  Barrister,  says 
that  the  person  objected  to  should  have  come  forward 
and  stated  that  he  had  an  answer  to  the  objection  and 

(a)  41    &    42    Viet.    cap.    26,  (<;)  JT^.  sub-seot.  11. 

sect.  28,  snb-sect.  9.  \d)  41  &  42  Viet.  cap.  26. 

{b)  Ibid.  8ub-8ect.  10, 
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ask  to  be  heard  upon  it;  but  this  is  contrary  to  the  1896. 
provisions  of  the  statute  abeadj  referred  to,  under  ThjsQubbn 
which  .the  voter  is  not  required  to  substantiate  his  soDBiiand 
qualification  unless  and  until  the  objector  has  proved  a  Oveeend. 
primA  facie  case  against  him.  Now  on  the  evening  of 
the  15th  September,  when  the  Revising  Barrister 
closed  the  lists,  he  had  not  received  any  evidence  of  the 
notice  of  objection  to  Sykes^a  vote.  It  is  clear  that  when 
the  lists  were  closed  on  that  evening  he  had  no  power 
to  strike  out  the  name  of  Sykea,  This  was  not  an 
objection  by  overseers,  and  no  proof  had  been  given  by 
the  objector.  If  the  lists  were  then  finally  closed,  he 
could  not,  after  that,  hear  either  the  objector  or  the 
person  objected  to.  That  is  the  effect  of  the  decision 
in  Reg.  v.  Soden  (a).  On  the  16th  September  he  ought 
to  have  refused  to  hear  the  objector.  By  hearing  the 
objector  he  in  effect  re-opened  the  list,  and  was  not 
confining  himself  to  merely  ministerial  work  as  in  Beg. 
V.  Soden  {a) ;  and,  having  done  that,  he  could  not  refuse 
to  hear  St/kes^  the  person  objected  to.  There  was  here 
no  agreement  nor  consent  by  Sykes,  nor  any  waiver  of 
the  conditions  imposed  by  the  Act.  Moreover,  when 
the  objection  was  heard,  the  evidence  was  different  from 
the  ground  stated  in  the  notice.  The  ground  of  objec- 
tion in  the  notice  was  of  a  "  joint  tenancy,"  the 
evidence  given  was  of  a  sub-demise.  This  shows  the 
grave  danger  such  a  procedure  might  occasion. 

The  case  which  is  relied  upon  of  Reg,  v.  Soden  {a) 
was  a  case  of  claimants,  not  persons  objected  to.  The 
procedure  as  regards  claimants  is  different.  They  have 
to  prove  their  qualification  and  right  to  a  vote  in  the 
first  instance.     A  claimant  must,  of  course,  appear 

(fl)  AnU,  p.  77;  (1896)  1  Q.  B.  634. 
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1896.       diiring  the  sittings  of  the  Court  appointed  for  hearing 
ThbQuben    to  make  his  olaim  and    suhstantiate  it.      A  person 
SoDor  and    objected  to  need  not  appear  at  all  till  an  objector  has 
^^^™*^-     made  and  proved  his  objection.     To  bring  this  case 
within  the  principle  of  Reg,  v.  Soden  (a),  you  must  read 
for  "  claimant "  in  that  case  "  objectors,"  not  "  persons 
objected  to."     All,   therefore,  the  Revising  Barrister 
could  do  on  September  16th  was  to  expunge  or  insert 
the  names  in  respect  of  which  he  had  adjudicated.     He 
had  not  adjudicated  on  the  objection  to  Sykea  on  the 
15th  September  or  earlier  days.     He  could  not  do  so  on 
the  16th  September.     He  was  therefore  bound  to  retain 
the  name  of  Sykes.    On  the  other  hand,  if  he  had 
power  on  the  16th  September  to  adjudicate  on  the 
notice  of  objection,  he  was  bound  to  hear  the  answer 
and  take  the  evidence  of  the  person  objected  to.     A 
judge  in  the  High  Court  might  as  well  call  upon  the 
defendant   to  prove  his  defence  before   hearing  the 
plaintiff's  case.      It  is  submitted  that  the  Bevising 
Bamster  had  no  power  to  do  what  he  did,  and  that  the 
rule  should  be  made  absolute  for  him  to  state  a  case 
or  reinstate  the  voter's  name  in  the  list. 

Wills,  J.  This  rule  must  be  discharged.  It  is  a 
pity  that  the  agent,  instead  of  doing  what  he  could  to 
make  things  difficult,  did  not  try  to  help  the  Revising 
Barrister  to  dispose  of  the  business  of  the  revision. 
What  the  Revising  Barrister  has  done  has  been  to  make 
convenient  rules  of  practice  for  carrying  out  the  busi- 
ness of  his  Court,  and  what  he  has  said  as  to  the  proce- 
dure to  be  followed  is  what  was  perfectly  well  known  to 
everybody  concerned.    This  gentleman,  Mr.  Lintiarpe, 

(a)  Ant0,  p.  77;  (1896)  1  Q.  B.  684. 
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the  agent  who  appeared  for  Syhea  the  voter  in  question,  1896. 
-was  beaten  last  year  in  a  question  he  raised  on  a  similar  ths  QTmn 
point,  and  he  appears  to  have  been  trying  this  year  to  sods^  and 
get  the  better  of  the  Revising  Barrister.  The  Eevis- 
ing  Banister  has  adopted  what  is  a  perfectly  convenient 
arrangement,  viz.,  that,  during  the  three  days  appointed 
for  hearing,  those  who  are  going  to  make  their  oases  a 
subject  of  contest  should  declare  themselves  and  make 
it  known  whether  the  objections  to  their  votes  are  to  be 
taken  as  opposed  or  unopposed  objections.  If  opposed, 
then  they  will  be  heard.  The  evidence  of  the  Revising 
Barrister  is  that  before  the  closing  of  the  list,  that  is 
before  the  close  of  the  last  day  fixed  for  hearing,  he 
asked  in  open  Court  whether  there  were  any  other  cases 
to  be  heard,  and  if  Linthorpe  came  forward  then,  as  he 
says  he  did,  and  made  the  application  on  behalf  of  SykeSy 
he  made  it  so  obscurely  that  the  Revising  Barrister  did 
not  understand  that  he  was  making  any  such  applica- 
tion. If  a  person  comes  to  a  Court  of  Justice  to  be 
heard,  he  must  make  it  clear  that  he  desires  to  be  heard. 
The  Revising  Barrister  was  quite  unconscious  that  any 
application  on  the  part  of  Si/kes  was  made.  Sykea^s  case, 
therefore,  goes  over  to  the  next  day,  being  treated  as  a 
case  in  which  the  objection  to  the  vote  is  not  going 
to  be  fought.  The  objection,  therefore,  being  treated 
as  a  mechanical  or  non-contentious  business,  the  Revis- 
ing Barrister  nevertheless  knows  that  formal  proof  will 
have  to  be  given,  but  as  to  substance  he  has  given 
notice  that,  if  the  parties  intend  to  make  it  a  substantial 
question,  he  must  have  notice  of  that  intention  before 
the  time  for  hearing  has  elapsed.  That  is,  in  my 
opinion,  a  reasonable  regulation  for  carrying  on  the 
necessary  business  of  the  revision,  and  unless  such 
arrangements  are   loyally    adhered   to   it  would   be 
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1896.       impossible  to  get  the  work  done.    The  rule  must  be 

THBQinEiK    discharged. 
▼. 

OvKBEzm.         Wright,  J.    I  am  entirely  of  the  same  opinion,  but 

I  wish  to  add  this,  that  I  agree  with  Mr.  Oraham  in 

thinking  that,  in  a  case  like  this,  the  proper  remedy 

would  be  for  a  mandamus  to  hear  and  determine,  and 

not  under  sect.  37  of  the  Parliamentary  and  Munioipal 

Eegistration  Aot,  1878  (a). 

Rule  discharged. 


Solicitors — For  the  Appellant,  A.  Scott  Lawson^  for 
JT.  8f  E.  H.  FoaUr,  Leeds. 

For  the  Eespondent  the  Eevising  Bar- 
rister, Solicitoi*8  to  the  Treasury. 

For  the  Respondent  Overend,  HicMn 
Smith  and  CapeUCure^  for  Ford  9f 
War^'etiy  Leeds. 

(a)  41  &  42  Vict.  cap.  26. 
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Kent,  Appellant;  Frasee,  Bespondent. 

?  a  Court  held  for  the  revision  of  the  lists  of  par 
mentary  eleotors  an4  burgesses  for  the  city  of 


Prior  to  ISfch 

Gloucester,  George  James  Kent,  the  appellant,  objected  to  December, 
the  name  of  David  Fraser  being  retained  on  Division  I.  respondent 
of  the  Occupiers'  list  for  the  parish  of  Gloucester,  on  tf^^oenaed 
the  ground  that  he  had  not  occupied  the  qualifying  ^^^t^^ 

jear  to  year, 
subJQot  to 
three  months*  notice  to  detenmne  the  tenancy.  No  notice  to  determine  the  tenancy 
was  ffiyen,  bnt  on  15th  December,  1894,  the  respondent  entered  into  an  agreement 
in  writing  with  a  brewery  company,  who  had  acquired  the  lessor's  interest  in  the 
premises,  to  the  following  eifect : — the  company  was  to  employ  the  respondent  as 
manager  for  them  of  the  said  licensed  premises  at  a  weekly  salary,  and  the  respondent 
was  every  week  to  render  aoconnts  of  all  moneys  taken  by  him,  and  remit  the  same, 
lees  the  amount  of  his  salary,  to  the  said  company :  the  respondent  was  to  give  up 
possession  and  hand  over  all  licences,  &c.  on  receiying  one  month's  notice:  this 
**  terviee  "  was  to  take  effect  from  the  day  the  company  should  obtain  possession  from 
their  vendor.  The  respondent  continued  in  occupation  of  the  said  premises  under 
this  agreement,  paying  no  rent.  Seldj  that  the  agreement  of  15th  December,  1894, 
operated  as  a  snzrendw  in  law  of  the  previous  tenancy  and  created  no  new  tezianoy, 
and  that  the  respondent  was  entitled  to  the  servioe  fraAohise  only. 
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1897.       premises  as  owner  or  tenant,  and  that  he  ooonpied  only 
XJBBT        as  manager  of  Messrs.  Miller  8f  Co. 
Fbaoeb,  Th^  following  facts  and  documents  were  proved  or 

admitted. 

The  respondent  had  occupied  the  qualifying  premises 
during  the  qualifying  period.  He  entered  on  the  occu- 
pation thereof  under  an  agreement  dated  24th  June, 
1889,  made  between  E.  B.  Bailey  of  the  one  part  and 
himself  of  the  other  part,  whereby  the  premises  were 
let  to  him  for  one  year  from  the  said  24th  June,  and  so 
on  from  year  to  year  until  the  demise  should  be  deter- 
mined by  three  months'  notice,  at  the  rent  and  subject 
to  the  conditions  in  the  said  agreement  reserved  and 
contained.  No  notice  to  determine  the  said  tenancy 
was  given  except  as  hereinafter  stated. 

Some  time  previous  to  December,  1894,  the  reversion 
of  the  said  R.  B.  Bailey  in  the  said  premises  was  pur- 
chased by  and  became  vested  in  ^B.  W.  Miller  Sf  Co., 
Limited.  On  16th  December,  1894,  an  agreement  was 
made  between  the  said  -B.  W.  Miller  8f  Co.y  Limitedj 
and  the  respondent  on  the  terms  following : — 

"Dec.  15th,  1894. 
"  To  Messrs.  R.  W.  Miller  Sf  Co.,  Ltd., 
"  Stokesoroft  Brewery,  Bristol. 
"In  consideration  of  your  employing  me  as 
manager  of  the  Old  Pilot  Inn,  Gloucester,  and 
paying  me  40s.  per  week  as  salary,  and  to  cover  all 
my  personal,  domestic,  and  other  expenses  other 
than  necessaries  required  for  carrying  on  the  trade, 
I  hereby  agree  to  faithfully  account  to  you  for  all 
moneys  taken  in  the  house  for  the  sale  of  your 
wines,  spirits,  beers,  and  cigars,  &c.,  and  remit  the 
same  every  Monday  morning,  less  the  above  amount 
for  salary  and  expenses  herein  referred  to.    I  also 
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agree  to  give  up  peaceable  possession  of  the  said        1897. 
inn  upon  receiving  one  month's  notice  from  you  so       Eknt 
to  do,  and  will  hand  over  the  licences  and  magis-      FsiJSBB. 
trates'  certificate  to  you  or  your  nominee,  and  to 
do  all  necessary  acts  for  the  transfer  of  the  said 
licences.     This  service  to  take  effect  from  the  day 
of  your  obtaining  possession  of  the  said  inn. 

"  (Signed)         David  Fraser.'' 

After  the  date  of  this  agreement  the  rent  reserved  by 
the  agreement  of  24th  June,  1889,  was  no  longer  claimed 
or  paid,  but  from  time  to  time  the  respondent  rendered 
accounts  to  B.  W.  Miller  8f  Co.^  Limited.  One  of  such 
aooounts  was  produced  before  the  Eevising  Barrister, 
and  formed  part  of  the  case  afterwards  stated  by  him. 

On  20th  August,  1896,  R.  W.  Miller  ^  Co.  wrote 
and  sent  to  the  respondent  the  following  letter : — 

"  20th  August,  1896. 
"Dear  Sir, 

"  Following  our  letter  of  yesterday  we  find,  on 

referring  to  the  agreement  between  us,  that  we 

have  to  give  you  one  month's  notice  to  terminate 

the  tenancy,  and  we  accordingly  beg  to  give  you 

such  notice,  which  will  expire  at  one  month  from 

this  date,  presuming  of  coarse  that  you  will  be 

quite  willing  to  make  a  fresh  arrangement  at  once 

ahould  we  have  another  position  to  offer  you. 

"Tours  faithfully, 

"  For  R.  W.  Miller  8f  Co.,  Ltd., 

"  Mr.  D.  Fr(mr,  "  R.  W.  Miller, 

"  Old  Pilot  Inn,  "  Man.  Director. 

"  Gloucester.'' 

The  Bevising  Barrister  thought  that  the  agreement 
of  15th  December,  1894,  did  not  determine  the  tenancy 
under  the  agreement  of  1889,  and  that  the  engagement 
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1897.  of  the  respondent  as  manager  was  not  inconsistent 
Tr»»^  with  his  occupation  of  the  inn  as  tenant.  He  also 
thought  that  the  notice  of  20th  August,  1896,  recog- 
nized an  existing  tenancy.  Upon  the  evidence  before 
him  he  decided  and  found  as  a  fact  that  during  the 
qualifying  period  the  respondent  occupied  the  qualify- 
ing premises  as  tenant.  He  therefore  retained  his 
name  on  Division  I.  of  the  Occupiers'  List. 

Due  notice  of  appeal  was  given,  and  a  case  was 
afterwards  stated  by  the  Bevising  Banister  in  pursu- 
ance of  an  order  of  the  Queen's  Bench  Division  of  the 
High  Court  of  Justice  made  on  the  2nd  Novemberi 
1896. 

If  the  Court  should  be  of  opinion  that  there  was 
no  evidence  to  support  the  decision  of  the  Bevising 
Barrister,  or  that  the  decision  was  wrong  in  law, 
the  register  was  to  be  amended  by  erasing  the  name  of 
the  respondent  from  Division  I.  and  inserting  it  in 
Division  II. 

7F.  Oraham  for  the  appellant.  Upon  the  facts  stated 
there  was  not  an  occupation  by  Fraser^  the  respondent, 
as  tenant,  but  as  manager  only.  If  that  be  so,  he 
was,  by  virtue  of  a  service  qualification,  entitled  to  the 
parliamentary,  but  not  to  the  burgess,  franchise.  The 
first  question  that  arises  is  whether  the  tenancy  under 
the  agreement  of  24th  June,  1889,  continued  or  was  put 
an  end  to  by  the  agreement  of  16th  December,  1894. 
It  is  submitted  that  the  later  agreement  operated  as  a 
surrender  in  law  of  the  earlier  tenancy. 

[LoED  Russell  of  Eillowen,  L.C.J.  The  Court 
entertains  no  doubt  that  there  was  a  surrender  of  the 
original  tenancy.    The  point  you  have  to  meet  is  that 
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the  Bevifiing  Barrister  has  found  as  a  faot  that  the  1897« 
man  was  in  as  a  tenant — a  finding  of  faot  upon  the  Ke»t 
rest  of  the  eiddenoe.]  FbZbbb. 

Then  the  original  tenancy  having  been  surrendered 
there  is  no  evidenoe  of  a  new  tenancy,  nor  anything 
upon  which  such  a  finding  can  be  supported.  The 
engagement  of  the  respondent  is  contained  in  the 
agreement  of  15th  December,  1894.  That  written 
document  cannot  be  construed  as  creating  a  tenancy. 
All  its  terms  point  to  an  employment  of  service  and 
nothing  more.  The  fact  that  the  letter  of  20th  August, 
1896,  giving  notice  to  terminate  the  employment, 
contains  the  term  ^'  tenancy,"  does  not  operate  to  make 
a  tenancy,  and  is  not  evidence  as  to  the  proper  con- 
struction of  the  agreement  This  written  document  is 
merely  a  bargain  of  service  under  which  the  servant  is 
bound  to  give  up  possession  on  the  determination  of 
his  service.  The  cases  show  that  where  a  person  resides 
on  premises  as  part  of  the  business  and  his  service 
therein,  he  is  a  servant  only,  but  that  when  his  occu- 
pation of  the  premises  is  not  necessary  to  the  business 
or  the  services  he  has  to  render,  then  it  may  be  a 
tenancy.  Here  the  occupation  was  merely  part  of  the 
service,  and  there  are  no  facts  from  which  a  tenancy 
can  be  inferred.  No  rent  was  paid,  but  accounts  were 
regularly  rendered  as  required  by  the  service  agreement. 
There  was,  therefore,  no  evidence  to  support  the  finding 
of  the  Bevising  Banister. 

No  counsel  appeared  for  the  respondent. 

LoBD  EussBLi^  OF  EiLLowEN,  L.O.J.  This  is  an 
appeal  from  a  decision  of  the  Bevising  Barrister  ap- 
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1897.  pointed  to  revise  the  lists  of  electors  for  the  city  of 
jSmr  Gloucester ,  whereby  he  directed  the  name  of  Datid 
Fraser  to  be  retained  on  the  Occupiers'  list,  Division  I., 
for  the  parish  of  Glouceder.  This  decision  was  based 
upon  the  ground  that  Fraser  had  been  occupying  the 
premises  in  respect  of  which  he  claimed  to  vote  as  a 
tenant,  and  not  as  a  manager  or  servant.  What  the 
Bevising  Barrister  had  to  do  was  to  settle  the  lists  of 
voters  according  to  three  divisions.  In  Division  I.  the 
names  proper  to  be  inserted  were  those  of  persons 
entitled  to  both  the  parliamentary  and  the  burgess 
franchises,  in  Division  II.  the  names  of  persons 
entitled  to  the  parliamentary  franchise  only,  and  in 
Division  III.  the  names  of  those  having  only  a  burgess 
qualification.  The  question,  therefore,  in  this  case  is 
whether  the  Bevising  Barrister  was  right  in  coming  to 
the  conclusion  that  the  respondent  Fraser  was  entitled 
to  be  placed  in  Division  I.  of  the  list,  as  having  both  a 
parliamentary  and  burgess  franchise.  It  is  clear  that 
a  man  is  not  entitled  to  the  burgess  vote  in  respect  of 
the  qualification  known  as  the  service  franchise.  Suffi- 
cient authority  for  that  is  found  in  the  case  that  has 
been  cited  of  Maclean  v.  Prichard  (a). 

The  question  for  the  Court  is  whether  there  was  any 
evidence  on  which  the  Revising  Barrister  could  properly 
find  that  the  respondent  was  a  tenant,  and  therefore 
entitled  to  both  the  parliamentary  and  the  burgess  fran- 
chises. The  respondent  had  been,  and  continued,  in  pos- 
session of  the  premises  in  question.  He  had  entered  into 
occupation  of  them  under  an  agreement  dated  24th  June, 
1889,  made  between  i2.  B.  Bailey  of  the  one  part,  and 
himself  of  the  other  part,  whereby  the  premises  were 
let  to  him  for  one  year  from  the  24th  June,  and  so  on 

(a)  ib«  tmd  Smith,  94 ;  20  Q.  B,  D.  285. 
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from  year  to  year  until  the  demise  should  be  deter-        1897. 
mined  by  three  months'  notice  to  quit,  and  subjeot        Ksnt 
to    the    rent    reserved    and    the    conditions    therein      Ejuseb, 
specified. 

It  is  dear  that  if  that  agreement  continued  to 
subsist,  and  the  respondent  continued  in  occupation 
under  that  agreement,  there  can  be  no  question  that 
the  Kevifling  Barrister  was  right  in  the  decision  he 
came  to.  But  the  respondent  did  not  continue  to 
occupy  under  that  agreement.  He  subsequently  entered 
into  the  agreement  of  15th  December,  1894,  with 
Miller  8f  Co,^  Limited^  who  had  acquired  from 
jB.  -B.  Bailey  the  landlord's  reversionary  interest  in 
tiie  premises. 

That  agreement  is  in  the  following  terms: — [His 
Lordship  read  the  agreement  of  15th  December,  1894.] 

Now  the  question  arises,  in  the  first  instance,  what 
effect  had  that  on  the  previously  existing  agreement  P 
No  member  of  this  Court  entertains  any  doubt  that 
the  later  agreement  operated  as  a  complete  surrender 
in  law  of  the  earlier  agreement. 

Then  what  was  the  character  of  the  new  relation 
estabUshed  between  the  respondent  and  Miller  Sf  Co,^ 
Limitedj  by  the  new  agreement  P  In  the  first  part  of 
that  agreement  he  is  described  as  being  employed  as 
manager  of  the  Old  Pilot  Inn  at  a  salary  of  forty 
shillings  a  week  for  his  personal,  domestic  and  other 
expenses.  He  agrees  to  account  for  all  moneys  taken 
in  the  house  for  the  sale  of  the  company's  vrines, 
spirits,  beers,  cigars,  &c.,  and  he  is  to  remit  the  same 
weekly,  less  the  above  amount  for  his  salary  and 
expenses.  Then  follows  the  clause — "  I  also  agree  to 
give  up  peaceable  possession  of  the  said  inn  upon 
receiving  one  month's  notice  from  you  so  to  do,  and 
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1897.  will  hand  over  the  licences  and  magistrates'  certificate 
Kent  ^  jou  or  youT  nominee,  and  to  do  all  necessary  acts  for 
FjJasB.  ^^^  transfer  of  the  said  licences."  That  means,  as  I 
conceive,  that  he  stipulates  that  his  post  of  manager 
shall  not  be  abruptly  terminated,  but  that  when  he  is 
required  to  leave  he  shall  have  a  notice  affording  him 
sufficient  time  to  turn  round  and  arrange  his  affairs. 

Finally,  it  is  to  be  observed  that  the  agreement 
speaks  of  this  engagement  as  a  '*  service  " ;  that,  how- 
ever, may  be  regarded  as  not  adding  materially  to  the 
interpretation  of  the  substantial  part  of  the  document. 

The  conclusion  to  which  I  have  come  is  that  this 
agreement  not  only  operated  as  a  surrender  in  law  of 
the  previous  tenancy,  but  created  no  new  tenancy. 
The  respondent  was  in  possession,  and  continued  in 
possession,  of  the  premises  from  that  date  as  servant 
only  to  the  owners  of  the  house. 

The  point,  however,  needs  further  consideration. 
We  have  not  only  to  deal  with  the  case  upon  the  view 
we  have  taken,  but  we  are  face  to  face  with  the  decision 
of  the  Bevising  Barrister,  who  has  found,  as  a  fact,  that 
Fraser  occupied  these  premises  as  a  tenant.  We  cannot 
lightly  disregard  that  finding  by  the  Eevising  Barrister, 
whose  ability  and  experience  in  these  matters  is  con- 
siderable. 

The  question,  then,  is  this :  Was  there  any  evidence 
which,  if  this  case  had  been  tried  before  a  jury,  would 
have  been  proper  for  the  judge  at  the  trial  to  have  left 
to  the  jury  as  a  question  of  fact,  or  rather,  perhaps,  was 
there  any  evidence  on  which  a  jury  could,  if  it  had  been 
left  to  them,  properly  and  reasonably  have  found  that 
the  respondent  occupied  as  a  tenant  P 

It  is  conceivable  that  he  might  be  in  the  relation  of 
manager,  and  yet  consistentiy  with  that  position  be 
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also  tenant  of  the  premises.    The  two  things  might  go        1897. 
together,  position  of  manager  and  oooupation  as  tenant.        ksst 
In  this  ease,  however,  I  think,  though  with  some      TT^iaim 
doubt,  in  view  of  the  finding  of  the  Eevising  Barrister, 
that  there  was  no  evidence  proper  to  be  left  to  a  jury, 
or  on  which  a  jury  could  properly  find  that  there  was 
an  oooupation  as  tenant.     Let  us  see  what  are  the 
further  facts.    We  do  not  find  a  syllable  in  the  docu- 
ment of  December  15th,  1894,  which  at  all  points  to  a 
tenancy.    It  is  entirely  inconsistent  with  it,  whether 
you    take   the   language   of    the   earlier   part,   viz., 
"  manager,"  "  salary,"  "  personal  and  trade  expenses," 
"  accounts,"  or  of  the  latter,  viz.,  the  provision  as  to 
notice  and  the  term  '^service."     Is  there  anything 
oLseP    What  further  facts  are  there  ?    It  appears  that 
the  agreement  was  carried  out  conformably  to  its  terms. 
The  single  other  thing  referred  to  in  the  case  stated  by 
the  Bevising  Barrister  is  that  when  Miller  8f  Co.  desired 
to  terminate  their  relations  with  the  respondent,  they 
used  in  their  notice  to  terminate  his  engagement  the 
word  "  tenancy."    Does  their  calling  it  a  "  tenancy  " 
alter  the  fact,  or  amount  to  any  evidence,  of  the  nature 
of  this  engagement  P    I  do  not  think  it  does.     There 
is  little  more  to  be  said.     When  I  called  the  learned 
counsers  attention  to  the   finding   by    the  Bevising 
Barrister  'as   a  matter   of   fact  that   the  respondent 
oooupied  as  tenant,  it  was  pointed  out  to  me  that  the 
explanation  of  that  finding  is  to  be  found  in  the  earlier 
port  of  paragraph  10  of  the  case :  ^'  I  thought  that  the 
agreement  of  15th  December,  1894,  did  not  determine 
the  tenanqr  under  the  agreement  of  1889."    Now  that 
throws  light  upon  what  was  in  the  Bevising  Banister's 
mind.    If  he  was  right  in  thinking  that  there  was  no 
fluirender,  the  earlier  tenancy  still  subsisted.    If,  how* 
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^^^^-       ever,  he  was  wrong  in  that  opinion,  the  finding  of  fact 

Kbnt        based  upon  it  goes  with  it.    In  my  judgment  there 

Teaser.      was  clearly  a  surrender,  and  therefore  there  was  neither 

document  nor  agreement  which  would  justify  a  judge 

in  leaving  the  question  to  a  jury,  nor  a  jury  in  finding 

that  a  tenancy  existed. 

On  these  grounds  I  am  of  opinion  that  the  decision 
of  the  Eevising  Barrister  was  wrong,  and  the  appeal 
must  be  allowed.  The  voter's  name  will  accordingly 
be  transferred  from  Division  I.  to  Division  II.  of  the 
list. 

Hawkins  and  Collins,  JJ.,  concurred. 

Appeal  allowed. 

Solicitor — ^For  the  Appellant,  Richard    White^  fop 
Frank  Trea^re,  Oloucester. 
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Baglet,  Appellant ;  Butcher  and  Mebbimak^ 
Bespondents. 


A' 


T  Courts  held  for  the  revision  of  the  lists  of  voters 


1897. 

iVbv.  20. 


Dwelling- 

for  the  Eastern  Division  of  the  county  of  Wilta^  houae,  joint," 
the  Hsts  for  the  parishes  of  Preshute  and  Pewaep  respeo-  as  a  daim  for 
tively  came  before  the  Eevising  Barrister  for  revision.     frMiohiae,  ia 
As  set  out  in  a  schedule  to  the  case  afterwards  stated  SJom"  r  the 
hy  the  Eevising  Banister,  the  names  of  the  following  ^^^^  ^ 
seven  persons  appeared  on  Division  I.  of  the  Occupiers'  county,  in 

FBspeot  ox 

lists  for  the  said  parishes,  with  their  places  of  abode,  ^^  joint 

ooonpation  of 

qualifications,  &c.,  stated  as  follows : —  a  house  of 

BufSoient 
value  to  support  suoh  olaim.    The  ease  of  Ibwmhmd  ▼.  St.  MaryUhone 
(X.  R,  7  (7.  P.  143),  in  which  the  same  question  arose  in  respect  of  tihe 
borough  franchise,  approyed  and  followed. 

Parish  of  Preshute. 


NuEBof  daimitiit. 


Flaoe  of  Abode. 


xiatnro  of 
Qioalifloatioo. 


DttKoiptioii 

of  Qoahfying 

Plropertj. 


HusBSY,  Ghbistofhbb  Fbabob 

HXTBBET,  JOHBT  GoXFTOir 

HXJBSET,  WiLXAAH  JaICBS  .... 
TaTLOB,  A£EXAin>EB 

Ta'sxob,  Thoxas 


Glatford 


Dwelling-house, 
joint. 


MantonBown. 


Glatford  House. 


Manton  House. 


Parish  of  Pewset. 

DxX02r»  ChAB£E8  AlKESUB  .... 

Pewsey 

Dwelling-house, 
joint. 

Sonthoote. 

Dixon,  Hbnst  Pabtbidos   . . 

>» 

9> 

All  the  said  seven  persons  had  been  duly  objected  to, 
the  wording  of  the  objection  being  '^  that  the  nature  of 
your  qualification  is  expressly  forbidden  by  law,** 


138  MICHAELMAS  SITTINGS. 

1897.  In  support  of  the  objection,  it  was  contended  that 

B^QixT  "dwelling-house,  joint"  was  bad  in  law  under  the 
3^^^,^^  terms  of  the  30  &  31  Vict  cap.  102,  sect.  3  (extended 
to  counties  by  48  Vict.  cap.  3,  sect.  2),  at  the  end  of 
which  section  it  is  enacted : — '^  Provided  that  no  man 
shall  under  this  section  be  entitied  to  be  registered  as 
a  voter  by  reason  of  his  being  a  joint  occupier  of  any 
dwelling-house."  Also,  that  in  the  absence  of  an 
amendiQg  claim  or  of  a  statutoiy  declaration  under 
section  24  of  the  41  &  42  Vict.  cap.  26  no  amendment 
of  the  third  column  could  be  made. 

No  claim  for  amendment  was  in  fact  made ;  nor  was 
there  any  statutory  declaration ;  nor  was  the  Bevising 
Barrister  asked  to  make  any  amendment. 

Against  the  objection,  it  was  contended  that  ^'  dwel- 
ling-house, joint "  was  a  good  description  in  law  of  the 
qualification,  and  the  cases  of  Toimahend  y.  St.  Mary- 
kbone  (a)  and  Druitt  v.  Oossling  (J)  were  relied  on,  and 
also  the  Eegistration  Order,  1895,  Soh.  2,  para.  8  (ii), 
and  para.  7. 

In  each  instance  the  dwelling-house  was  used  only 
as  a  residence,  and  was  of  more  than  sufficient  value  to 
give  10/.  a  year  annual  value  to  each  joint  occupier. 

The  Bevising  Barrister  decided  that  the  objection 
was  good  in  each  instance,  and,  accordingly,  expunged 
the  names  of  the  said  seven  persons  from  Division  L 
of  the  Occupiers'  list  for  the  parishes  of  Preshute  and 
Pewaey  respectively. 

Due  notice  of  appeal  from  the  said  decision  was 
given  in  each  case,  and  the  appeals  were  ordered  to  be 
consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision 
of  the  Bevising  Barrister  was  wrong,  the  register  was 
(a)  L.  S.  7  C.  F.  143.  (»)  Fox  i  SmUh,  123. 


LXI  VICrOBIA. 


13d 


to  be  amended  by  reetoring  the  names  of  the  said  seven      '1897. 
persons  to  the  List.  Baqlet 


William  Oraham  for  the  appellant. 

[Lord  Eussell  op  Killowbn,  L.O.J.  I  suppose 
that  if  this  ground  of  objection  be  substantiated  there  is 
no  amendment  possible,  as  it  is  a  statutory  objeotion  P] 

That  is  so ;  but  it  is  contended  for  the  appellant  that 
the  question  is  covered  by  the  two  oases  mentioned  by 
the  Revising  Barrister  in  the  case  stated  by  him,  viz., 
Toicmhend^.  8t.  Marykbone {a)  and Druitt  v.  Gosaling (J). 

[LoED  RussEix  OP  KiLLowEN,  L.O.J.  Lookiug  at 
the  schedule,  it  would  seem  that,  as  to  some  of  the 
houses,  the  joint  occupants  were  father  and  son,  and 
that  there  may  not  have  been  a  joint  occupation  such 
as  the  statute  requires,  viz.,  as  "  owner  or  tenant"?] 

There  is  no  objection  nor  any  finding  as  to  that. 
The  only  objection  is  that  the  qualiflcaticxi  stated  is 
one  forbidden  by  law.  Dealing  first  with  the  question 
as  it  has  already  arisen  in  the  case  of  the  franchise  in 
boroughs : — ^The  Reform  Act,  1832  (c),  by  section  27, 
entitled  every  occupier,  as  owner  or  tenant  in  a  city 
or  borough  of  any  house,  warehouse,  counting-house, 
shop,  or  other  building  of  the  yearly  value  of  10/.,  to 
the  parliamentary  franchise.  By  section  29  of  the  same 
Act,  where  such  premises  are  jointly  occupied  by  more 
persons  than  one  as  owners  or  tenants,  each  of  such 
joint  occupiers  shall  be  entitled  to  vote  if  the  clear 

(a)  L.  R.  7  C.  F.  143.  {b)  Fox  ^  SmUh,  123  ;  20  Z.  T,  325. 

(tf)  2  ft  3  WiU,  4,  cap;  45. 
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1897.  yearly  value  of  suoh  premises  shall  be  of  an  amotait 
BiQLR  whiohy  when  dirided  by  the  number  of  oooapiers,  gives 
BimnoB.     a  snm  of  not  less  than  10/.  for  each  such  oooupier. 

Then  oame  the  Bepresentation  of  the  People  Act, 
1867  (a),  which  gives  all  occupiers  of  "  dwelling- 
houses"  a  borough  vote  irrespective  of  value.  By 
section  3  of  that  Act,  every  man  of  full  age  and  not 
subject  to  any  legal  incapacity,  and  who  has  been  for 
the  necessary  period  an  inhabitant  occupier  of  any 
dwelling'hoiMe  within  the  borough,  is  entitled  to  be 
registered  as  a  voter  for  the  borough. 

But  the  section  oontainB  a  pi^omo  that  no  man  shall 
be  entitled  to  be  registered  as  a  voter  by  reason  of  his 
being  a  joint  occupier  of  any  dwelling-home.  The  effect 
of  that  section  is  that  for  the  purpose  of  a  single  vote 
the  question  of  the  value  of  the  premises  does  not  arise ; 
but  no  one  can  be  entitled  as  dk  joint  oooupier  under  this 
qualification. 

Section  6  of  the  same  Act  (a)  conferred  a  vote  in 
counties  upon  occupiers  *^  as  owner  or  tenant "  of  lands 
or  tenements  within  the  county  of  the  value  of  12/.  or 
upwards  (i). 

And  section  27  of  the  Act(ff)  provides  that — "In 
a  county  where  premises  are  in  the  joint  occupation  of 
several  persons  as  owners  or  tenants,  and  the  aggregate 
rateable  value  of  such  premises  is  such  as  would,  if 
divided  amongst  the  several  occupiers,  so  far  as  the 
value  is  concerned,  confer  on  each  of  them  a  vote, 
then  each  of  such  joint  occupiers  shall  ...  be  entitled 
to  be  registered  .  .  .  and  to  vote  at  an  election  for  the 
county:  provided,  always,  that  not  more  than  two 
persons,  being  such  joint  occupiers,  shall  be  entitled  to 
be  registered  in  respect  of  such  premises,  unless  they 

(a)  30  &  31  Vict,  cap.  102.     (h)  Beduoed  to  10/.  by  48  r%ct,  cap.  3, 6. 5. 
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Bhall  haye  derived  the  same  by  descent,  suooession,        1B97. 
marriage  settlement,  or  devise,  or  unless  they  shall  be      Baolet 

V, 

bond  fide  engaged  as  partners  carrying  on  business     Btttgbeb. 
thereon." 

The  very  difBculty  that  has  arisen  in  the  present  case 
as  to  the  county  franchise  has  arisen  in  regard  to  the 
sections  of  the  Acts  relating  to  the  borough  franchise, 
and  has  been  decided  in  the  case  of  TowMliend  v. 
St,  Marylebone  {a).  In  that  case  it  was  held  that  the 
statement  of  the  nature  of  the  qualification  **  dwelling- 
house,  joint,"  was  capable  of  de^bcribing  an  occupation 
qualification  imder  sections  27  and  29  of  the  Beform 
Act,  1832  (i),  and  was  not  exclusively  applicable  to  the 
"  household  franchise "  under  section  3  of  the  Bepre- 
sentation  of  the  People  Act,  1867(c),  and  that  no 
amendment  was  required.  It  is  contended  on  behalf 
of  the  respondents  that  this  decision  is  not  applicable  to 
the  case  of  the  county  franchise,  and  that  if  the  descrip- 
tion of  the  qualification  be  ^*  dwelling-house,"  it  can 
only  be  in  respect  of  the  household  qualification  created 
under  section  3  of  the  Act  of  1867,  and  extended  to 
counties  by  section  2  of  the  Bepresentation  of  the 
People  Act  of  1884  {d).  But  section  6  of  the  latter  Act 
has  put  the  occupation  franchise  in  counties  on  the  same 
footing  as  that  in  boroughs,  and  the  appellants  have  a 
perfectly  good  claim  under  that  section,  and  section  27 
of  the  Act  of  1867  (c). 

[Lord  Bussell  op  Killowen,  L.C.J.  It  is  clear 
that,  unless  the  persons  occupying  have  derived  their 
title  by  descent,  &c.,  not  more  than  two  can  be  registered 
as  voters.  There  is  no  such  derivation  of  title  suggested 

(a)  Z.  B.  7  C.  P.  143.  {c)  30  &  31  VicL  cap.  102. 

(*)  2  &  3  WtU,  4,  cap.  45.  (d)  48  Viet,  cap.  3. 

TOL.  Z.  2? 
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1897.       here.     Can  we,  therefore,  overlook  the  fact  that  in  one 
Baolbt      of  the  cases  the  daim  is  for  ^hree  joint  occupiers  P] 

y. 

BUTGBBB. 

It  is  not  necessary  to  allege  this  exception.  It  is  a 
matter  for  objection,  and  there  is  no  objection  on  that 
ground. 

Letcis  Thomas  for  the  respondents.  The  question  to 
be  decided  is  simply  whether  there  can  be  such  a  quali- 
fication as  ^^  joint  occupation  of  a  dwelling-house.'' 

The  occupation  qualification  for  the  county  franchise 
was  first  conferred  by  section  20  of  the  Beform  Act, 
1832  {a)y  known  as  the  Ghandos  Clause.  That  section 
entitled  eyery  occupier,  as  tenant  of  lands  or  tenements 
of  a  yearly  rent  of  not  less  than  50/.,  to  vote  in  the 
election  of  county  members.  By  section  6  of  the 
Eepresentation  of  the  People  Act,  1867  (J),  this  occu- 
pation qualification  was  extended  in  favour  of  an 
^^  occupier,  as  owner  or  tenant,  of  lands  or  tenements 
within  the  county  of  the  rateable  value  of  12/.  or  up- 
wards." At  the  same  time,  by  section  3  of  the  Act  of 
1867  (6),  a  new  and  difierent  qualification,  namely,  the 
^^  dwelling-house  "  qualification,  was  created  for  boroughs. 
It  was,  however,  confined  to  boroughs  until  subsequently 
extended  to  counties  in  1884,  and  the  section  contained 
a  proviso  against  joint  occupation.  This,  of  course, 
was  for  the  purpose  of  preventing  the  creation  of  faggot 
votes.  Thus,  from  1867  to  1884,  the  "  dwelling-house" 
qualification  for  boroughs  stood  side  by  side  with  the 
older  occupation  qualification  for  boroughs  and  counties. 
Then  the  Bepresentation  of  the  People  Act,  1884  (e), 
by  section  2,  extended  to  counties  the  dwelling-house 

(«)  2  &  3  mU.  4,  cap.  46.  (b)  30  &  31  Ktet.  cap.  102. 

(e)  48  Vict.  oap.  3. 
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qtialification  by  establishing  a  uniform  hooseliold  quali-  1897. 
fioation  for  counties  and  boroughs.  Section  7  of  this  Baqlkt 
Act  does  not  define  this  household  qualification  in  terms,  BtrnmsB. 
but  states  that  it  means  the  same  qualification  as  that 
enacted  by  the  3rd  section  of  the  Act  of  1867  (a),  and 
consequently  subject  to  the  same  restrictions.  There 
are,  therefore,  two  qualifications  now  for  counties,  viz., 
occupation  of  lands  and  tenements  as  owner  or  tenant, 
and  occupation  of  a  dwelling-house.  If  the  present 
claims  had  been  entered  as  for  lands  and  tenements  they 
might  have  been  good ;  but  being  entered  for  the  occu- 
pation of  a  dwelling-house,  for  which  a  joint  qualifica- 
tion is  not  permitted  by  law,  they  cannot  be  allowed  to 
stand.  Nor  can  they  be  amended,  for  the  two  qualifica- 
tions are  separate  and  distinct,  and  the  Eevising  Barrister 
cannot  change  the  description  of  the  nature  of  the 
qualification.  The  restrictions  and  provisoes  contained 
in  section  27  of  the  Act  of  1867  (a),  as  to  joint  occupa- 
tion in  counties,  all  refer  to  a  qualification  based  on  a 
money  value,  and  have  no  application  to  a  household  or 
dwelling-house  qualification.  On  looking  at  section  76  (7) 
of  the  Local  Government  Act,  1888  (i),  and  the  Eegis- 
tration  Order,  1895,  issued  under  the  provisions  of  that 
Act,  it  wUl  be  seen  that  in  the  second  schedule  of  that 
Order — "  Form  of  Precept  to  the  Overseers  of  a  Parish 
Bot  in  a  Parliamentary  Borough,"  clauses  7  and  8 — ^the 
distinctions  between  the  two  qualifications,  viz.,  the 
''ten  pounds  occupation  qualification  "  and  the  " house- 
hold qualification  "  are  clearly  marked,  and  it  is  pointed 
out  in  clause  8  (ii)  of  those  instructions  that  "  if  two  or 
more  persons  are  joint  occupiers  of  a  dwelling-house, 
no  one  of  them  is  entitled  to  be  registered  as  a  parlia- 
mentaiy  elector  in  respect  of  a  household  qualification 

(a)  30  &  31  Viet.  cap.  102.  (b)  61  &  52  r%e(,  cap.  41. 

V2 
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1897.  in  respect  thereof,  though,  if  the  value  is  sufficient,  one 
Baolbt  or  TDLOte  of  them  may  be  entitled  under  paragraph  7 
BuTokm.  al>ove."  That  is  to  say,  where  the  qualification  is 
joint  occupation,  the  olaim  or  entry  must  be  in  respect 
not  of  a  household  or  dwelling-house  occupation,  but 
of  the  occupation  as  owner  or  tenant  of  lands  or 
tenements. 

[Lord  Bussell  of  Eillowen,  L.G.  J.  It  does  not 
appear  to  have  ever  been  determined  what  is  the  effect 
of  these  precepts,  but  I  think  it  is  clear  that  they  can- 
not give  a  franchise  which  is  not  given  otherwise  by 
some  Act  of  Parliament,  nor  can  they  take  away  one 
that  exists.  His  lordship  referred  to  para.  19  (iv)  of 
the  precept] 

The  case  of  Taumshend  v.  8t.  Marykbone  {a)  is  not 
the  same  as  the  present  case.  There  the  entiy  in  the 
list  was  "  dwelling-house,"  not,  as  here,  "  dwelling- 
house,  joint."  That  was>  on  the  face  of  it,  a  good 
qualification,  and  it  turned  out  on  the  evidence  that 
the  actual  qualification  was  *'  house,"  the  qualification 
given  under  the  Eeform  Act,  1832  (J).  The  Court 
held  that  "  dwelling-house  "  would,  prior  to  the  Act  of 
1867  (c),  have  properly  described  that  qualification,  and 
subsequently  to  that  Act,  was  not  inapt  to  describe 
it»  although  it  also  described  the  new  household 
qualification. 

Here,  however,  the  entry  is  "  dwelling-house,  joint," 
which  is  a  qualification  unknown  to  and  forbidden  by 
law*  It  is  bad  on  the  face  of  it,  and  it  is  submitted 
that  it  cannot  be  taken  as  an  apt  description  of  a 

(«)  X.  iJ.  7  C.  P.  148.  (6)  2  &  8  WUl  4,  cap.  46. 

{e)  30  &  31  Viet.  cap.  102. 


LXi  vicrroBiA.  145 

qualifioation  in  respect  of  ^^  lands  or  tenements/'  which       1897. 
is  the  oonnty  occupation  qualification.  Baqlet 

In  Druitt  v.  Oosaling  (a),  the  voter  claimed  to  be  put  Bxjtohkb. 
on  the  register  in  respect  of  his  actual  qualification, 
which  he  described  in  his  claim  as  ^'  house  and  garden, 
joint,"  or  "house  and  land,  joint."  That  was  a  proper 
description  of  a  qualification  under  section  6  of  the  Act 
of  1867  (6)  for  the  vote  in  oounties.  It  is  true  that 
the  voter  had  been  placed  bj  the  overseers  on  the 
list  in  respect  of  the  qualification  "  dwelling-house," 
a  qualification  which,  at  that  time,  did  not  exist  in 
oounties.  With  that,  however,  the  voter  had  nothing  to 
do.  He  did  not  claim  in  respect  of  that,  and  his  claim, 
which  was  perfectly  good,  was  not  affected  by  it. 

Had  the  qualification  in  the  present  case  been 
described  as  "  house  and  garden,  joint,"  or  "  house  and 
land,  joint,"  it  would  admittedly  have  been  good,  but,  as 
the  entiy  is  for  an  unknown  qualification  in  regard  to 
the  county  franchise,  it  is  bad  on  the  face  of  it,  and  an 
amendment  which  would  have  the  effect  of  substituting 
an  entirely  distinct  qualification  cannot  be  made. 

Graham^  in  reply,  referred  to  the  judgment  of 
Willesj  J.,  in  Toumshend  v.  8t.  Marykhone  (c),  who 
stated  that  it  was  a  fallacy  to  say  that  by  ^^  dweUing- 
house  "  must  necessarily  be  meant  a  dwelling-house  as 
to  which  the  franchise  is  given  under  the  Act  of  1867. 
The  word  "dwelling-house"  in  this  case  could  not 
mislead,  as  the  word  "  joint "  was  used,  and  the  real 
qualification  was  therefore  indicated  and  stated.  He 
referred  to  Bradky  v.  BayUs  (rf),  in  which  Toumahend  v. 

{a)  Fox  ^  Smith,  123  ;  20  X.  7*.  (e)  X.  M.  7  C.  P.  at  p.  146. 

325.  {d)  CoU.  163 ;  8  Q.  ^.  D.  231. 

(h)  80  &  31  FM.  oap.  102. 
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1897.       St.  Marylebone  was  dealt  with,  and  the  effect  of  the 
Baolr      decision  therein  explained  by  Brett,  "LSi. 

T. 
BUTOBBB« 

Lord  Bussell  of  Eillowen,  L.O.  J.  In  this  oase 
we  have  to  deal  with  the  point  that  ifl  presented  to  us 
in  the  precise  way  in  which  it  is  presented  to  us,  and  it 
is  not  open  to  ns  to  consider  objections  to  these  claims 
which  might,  but  have  not  in  fact,  been  taken.  One 
cannoty  however,  look  into  the  circumstances  of  these 
cases  without  thinking  that  the  claims  of  the  first  three 
persons  in  the  schedule  to  a  vote  in  respect  of  a  joint 
occupation  could  not,  probably,  have  been  supported, 
for  under  the  27th  section  of  the  Bepresentation  of  the 
People  Act,  1867(a),  two  joint  occupiers  only  are 
capable  of  being  registered  in  respect  of  the  county 
franchise.  It  is  doubtful  also  whether,  looking  at  the 
names  of  the  several  joint  occupiers,  they  were  not  cases 
of  &ther  and  son  residing  together,  and  consequently 
cases  in  which  the  necessary  occupation,  viz.,  as  ^^  owner 
or  tenant "  could  not,  in  fact,  be  established.  With 
these  speculations  we  are  not  concerned.  The  point  we 
have  to  deal  with  is  this :  entered  on  the  occupiers'  list 
are  the  names  of  several  persons,  and  in  the  case  of  each 
the  qualification  is  stated  to  be  "  dwelling-house,  joint." 
The  question  seems  to  me  to  be  whether  we  are  bound 
to  treat  this  as  a  claim  for  the  household  franchise,  in 
which  case  it  would  be  bad,  or  whether  it  may  not  be 
treated  as  a  claim  for  the  occupation  franchise  which  is 
governed  by  the  Beform  Act  of  1832  (6),  as  amended  and 
extended  by  the  Bepresentation  of  the  People  Acts, 
1867  {a)  and  1884  (c).  Now,  so  regarded,  the  question 
seems  to  me  to  be  settled  by  authority.    I  think  that 

(a)  30  &  31  Txct.  cap.  102.  (5)  2  &  3  WiU,  4,  cap.  45. 

(e)  48  Twt.  cap.  3. 
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the  deodon  in  the  oase  of  Toumshend  v.  St.  Maryk^  1B97. 
hone  (a)y  bemg  a  judgment  of  a  majority  oonsistlng  of  Baqlet 
WiUeSy  Keating^  and  Collier^  JJ.,  completely  covers  thifl  Btttohkb. 
case,  and  that  decision  is  supported  by  the  later  case  of 
Druitt  y.  Ckmling  (6).  The  counsel  for  the  appellants 
has  also  cited  the  case  of  Bradley  y.  Baylia  (c),  and 
referred  to  the  judgment  there  delivered  by  the  late 
Master  of  the  Bolls  (then  Brett^  L.  J.),  who  had  differed 
from  JPtHw,  J.,  in  Towmhend  v.  St,  Marykhone{a). 
The  language  of  that  judgment  clearly  shows  that  that 
learned  judge  regarded  the  decision  of  Taumshend  v.  St. 
Marykbone  (a)  as  bearing  the  interpretation  which  this 
Court  is  prepared  to  put  upon  it,  namely,  that  where 
there  is  a  qualification  which  may  in  fact  be  supported 
by  reference  to  the  Beform  Act  of  1832,  the  mere  fact 
that  the  word  ^^dwelling-house"  is  used  will  not 
prevent  the  substantiation  of  a  claim  for  a  qualification 
other  than  that  of  the  household  franchise.  Darling ^  J., 
has  called  my  attention  to  another  case  on  this  point, 
Ford  V.  Boon  (cQ,  in  which  also  the  late  Master  of  the 
BoHs  (then  Brett^  J.)  comments  on  the  case  of  Toum- 
skend  V.  St.  Marylehone  {a).  "  I  must  confess,"  he  says, 
^  that  but  for  the  decision  of  this  Court  in  Towmhend 
v.  St.  Marylehone  (a),  I  should  have  had  considerable 
doubt.  The  claim  is  in  a  borough  in  which  there  are 
qualifications  in  respect  of  the  occupation  of  a  house, 
and  also  in  respect  of  an  ownership  of  a  freehold ;  and 
the  claimant  describes  his  qualification  simply  as 
*  house.*  It  was  urged  by  Mr.  Kingdon  that  that 
description  was  not  merely  insufficient,  but  that  it 
leaves  out  a  material  part  of  the  qualification,  and 

(a)  X.  B.  7  0.  P.  143.  (e)  CoU.  163 ;  8  Q.  ^.  D.  231. 

(h)  jRmf  #  9iMth,  123 ;  20  X.  T,  {d)  I  Hopw,  #  CoU.  668 ;  X.  R. 

325.  7  C.  P.  160. 
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1897.  throws  upon  the  objeotor  the  burthen  of  preparing 
Baglkt  himself  to  meet  a  daim  before  the  Eevising  Barrister 
BuTOBKB.  which  maybe  put  in  either  of  two  ways,  and  in  support 
of  his  argument  he  cited  passages  from  the  judgment 
of  JSrky  J.,  in  Daniel  v.  Camplin  (a),  and  of  WilliamSy  J., 
in  Hotcitt  v.  Stephens  (J).  I  must  confess  I  should  have 
thought  the  objection  a  very  forcible  one,  but  for  the 
case  of  Totonshend  v.  St,  Marylebone  (c).  There  the 
claimant,  whose  qualification  was  as  joint  occupier  of  a 
house  of  the  value  of  more  than  20/.  a  year,  described 
his  qualification  as  'dwelling-house.'  Under  that  he 
might  clearly  have  shown  a  qualification  as  an  inhabitant 
occupier  under  the  Representation  of  the  People  Act, 
1867  {d)y  and  the  decision  of  the  Court,  as  I  understand 
it,  was,  not  that  '  dwelling-house  *  did  not  sufficiently 
describe  the  qualification  under  that  Act,  but,  assuming 
that  it  did,  it  also  described  a  qualification  under  the 
old  Reform  Act,  and  might  therefore  be  applied  to  that 
qualification."  It  is  conceded  by  the  counsel  for  the 
respondents  that  a  slight  variation  would  have  been 
enough  to  make  the  description  of  the  qualification  in 
the  present  case  a  good  one — ^f  or  instance,  if  the  descrip- 
tion had  been  "  house  and  tenement,"  "  lands  and 
premises,"  ot ''  house  and  garden."  The  point  seems 
to  me  to  be  not  one  of  substance,  and,  as  I  have  said,  it 
is  covered  by  authority.  The  decision  of  the  Revising 
Barrister,  therefore,  is,  in  my  opinion,  wrong.  This 
appeal  must  be  allowed,  and  the  names  of  these  persons 
placed  on  the  register. 

Wright  and  Darling,  JJ.,  concurred. 


(a)  1  M.%G.  167, 182.  (e)  L.  £.  7  C.  P.  143. 

{b)  6  a  B.  (h.b.)  30,  37;  28      (rf)  30  &  31  Twt,  cap.  102. 
I,  J,  {C.  P.)  106. 
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Lord  Bussbll  op  Killowen,  L.O.J.   I  onglit  perhaps       1 897. 
to  have  added  that  the  ease  of  Toumshend  v.  Si.  Mary-      Baolet 
lebone  {a)  is  of  suoh  long  standing  and  so  well  established,     Butoheb. 
that  even  had  we  dissented  from  it,  we  should  have  felt 
bound  to  follow  it ;  but  we  do  not,  as  a  matter  of  fact, 
dissent  from  that  decision. 

Appeal  flowed. 

Solicitors — ^For  the  Appellants,  Ayrton  and  Biscoe, 

For  the  Bespondents,  JRussell^  Cooke  Sf  Co. 

(a)  X.  &.  7  c.  P.  us. 
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Jones,  Appellant ;  Munro  and  the  Town  Clerk       1898. 
OF  Exeter,  Respondents.  ^^^'  ^^* 


A  voter  oan- 

AT  a  Court  held  for  the  revision  of  the  lists  of  voters  not  give  an 
effective  no- 

for  the  city  and  county  of  Exeter ^  the  appellant's  tice  of  selec- 
name  duly  appeared  in  Division  I.  of  the  Occupiers'  section  28, 
List  for  the  parish  of  St,  Sidwell  (5)  in  St.  DavUVs  of  4"iT^42*Fw/. 
Ward,  Exeter,  in  the  list  of  persons  entitled  to  vote  as  at^thf w^' 

such  notice  is 
g^ven  tbere  are  in  fact  duplicate  entries  of  his  name  on  the  list  of  voters.  A  borough 
voter  gave  a  notice  of  selection  in  proper  form  and  at  the  time  required  by  the  statute 
of  the  entry  he  desired  to  retain  for  voting,  being  that  of  his  business  qualification. 
He  was  then  on  the  list  of  voters  for  his  place  of  abode  only,  but  had  sent  in  a  claim 
to  be  also  inserted  in  the  list  in  respect  of  his  qualification  for  his  place  of  business. 
The  Revising  Barrister  having  allowed  his  claim  decided  that  the  notice  of  selection 
was  inoperative,  as  at  the  time  it  was  gfiven  the  voter's  name  did  not  appear  more 
than  once  on  the  list  of  voters,  and  accordingly  noted  to  be  retained  for  voting  the 
entry  in  respect  of  the  voter's  place  of  abode  in  pursuance  of  48  Vict.  cap.  15,  sect.  5 
(1)  (b^.  Held  J  that  the  decision  was  right,  and  was  not  a  matter  of  appeal  within 
section  42  of  6  &  7  Viet,  cap.  18. 

▼OL.  I.  o 
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1898.  parliamentary  and  municipal  electors  published  by  the 

jojjjg  overseers  as  follows : — 

V.  

KXTVBO. 


Names  of  Electors 

in  full, 
Sunuune  being  flnt. 

Place  of  Abode. 

Nature  of 
Qualification. 

Description 

of  Quahf  ying 

Property. 

Jones,  Llojd  William. 

6,  Clifton  Hill. 

Dwelling-honBe. 

Clifton  HiU. 

This  No.  5,  Clifton  Hill  was  the  appellant's  place  of 
abode,  and  he  was  not  a  freeman,  nor  was  his  name 
entered  on  the  list  of  freemen  of  the  said  city. 

The  appellant  duly  made  a  claim  to  the  overseers  of 
the  parish  of  8t,  Martin  in  St.  Petrock^s  Ward,  Exeter^ 
to  have  his  name  inserted  in  the  lists  for  that  parish 
as  a  parliamentary  elector  and  burgess  in  respect  of  the 
quaKfioation  below : — 


Name  of  Claimant 

in  full.                  Place  of  Abode. 
Surname  being  first. 

Nature  of 

of  Qualifying 

Jones,  Lloyd  William.  Clifton  HiU  . . 

Warehonse .... 

High  Street. 

This  claim  was  duly  published,  and  it  correctly 
appeared  on  what  was  called  a  list  of  claims  to  be  on 
Division  I.  of  the  Occupiers'  List  for  the  parish. 

The  respondent.  Hector  John  Munro^  who  was  duly 
qualified  as  a  voter,  upon  due  notice  objected  to  the 
claim  before  the  Revising  Barrister.  Evidence  on  the 
appellant's  behalf  was  adduced  which  was  held  to  be 
satisfactory,  and  the  Revising  Barrister  allowed  the 
claim. 

The  appellant  had  delivered  a  notice  in  writing  to 
the  Revising  Barrister  at  the  opening  of  the  first 
Revision  Court  on  the  2lBt  September,  as  follows: — 


LXIl  VICTORIA.  153 


1  fiQft 

^  Notice  of  Selection.  . 


"  City  and  county  of  the  city  of  JExetei\ 
"  To  the  Eevising  Bfiurister. 

"  Pursuant  to  41  &  42  ,VicL  cap.  26,- sect.  28  (14), 
I  hereby  give  you  notice  that  the  entry  I  wish 
retained  on  the  list  of  voters  now  about  to  be 
revised  for  the  city  and  county  of  the  city  of 
Exeter  is  that  in  which  my  name  occurs  in  a  daim 
for  Division  I.  in  the  parish  of  St  Martin. 

"  (Signed)        W.  Lloyd  Jones. 
"  Dated  this  16th  day  of  September,  1898." 

After  his  claim  was  allowed  the  appellant  applied  to 
have  the  entry  of  his  place  of  abode  in  the  parish  of 
St,  Sidicell  (5)  marked  under  the  section  mentioned  in 
his  notice  with  a  note  to  the  effect  that  he  was  not 
entitled  to  vote  in  respect  of  the  qualification  therein 
contained,  he  being  on  the  list  for  voting  in  respect  of 
another  qualification.  To  this  application  the  said 
respondent,  Hector  John  Mxinro^  objected  on  the  ground 
that  the  Revising  Barrister  had  no  authority  by  law  to 
accede  to  it,  and  contended  that  the  note  should  be 
placed  against  the  entry  of  the  claim. 

The  Revising  Barrister  was  of  opinion  that  at  the 
openiDg  of  his  first  Revision  Court,  although  the  appel- 
lant's name  appeared  in  what  might  be  described  as  a 
catalogue  of  contingent  claims,  there  was  then  no  dupli- 
cate entry  in  the  list  of  electors  to  which  Form  (P)  of 
the  Registration  Order,  1895,  Sched.  3,  could  apply; 
and  that  the  notice  in  writing  which  the  appellant  had 
delivered  was  not  a  valid  notice  of  selection.  Under 
the  circumstances  the  Revising  Barrister  held  that  he 
had  no  discretion  but  to  retain  for  voting  the  entry  in 
respect  of  the  appellant's  place  of  abode  in  accordance 

o2 


JOKBB 

V. 

MUNBO. 


V. 
KUNBO. 
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1898.  "^th  section  5,  sub-section  1  (b)  of  the  Eegistration 
^~^  Act,  1885  (a).  In  pursuance,  therefore,  of  section  28, 
sub-section  14  (a)  of  the  Parliamentary  and  Municipal 
Eegistration  Act,  1878  (6),  the  Eevising  Barrister 
placed  against  the  entry  of  the  appellant's  name  in 
the  list  of  claims  which  he  had  then  allowed  and 
initialled  a  note  to  the  effect  that  the  appellant  was 
not  entitled  to  vote  in  respect  of  the  qualification 
therein  contained,  he  being  on  the  list  for  voting  in 
respect  of  another  qualification. 

The  appellant  duly  gave  notice  in  writing  before  the 
rising  of  the  Court  that  he  was  desirous  to  appeal,  but 
the  Revising  Barrister  was  of  opinion  that  the  cases  of 
Arnold  v.  Sharpe  (c)  and  Reg.  v.  McConnell  {d)  pre- 
cluded any  appeal  on  the  point  raised  by  the  said 
application  and  objection,  and  accordingly  refused  to 
state  a  case. 

On  the  6th  October,  1898,  an  order  was  made  abso- 
lute at  Chambers  by  Channell,  J.,  that  the  said  appeal 
of  the  appellant  be  entertained  and  a  case  stated  for  the 
opinion  of  the  Court,  without  prejudice  to  the  points 
that  no  appeal  lay  and  that  the  objector  could  not  be 
made  a  party. 

On  the  30th  September,  1898,  by  a  letter  of  that 
date  the  appellant  required  the  Revising  Barrister  to 
name  the  Town  Clerk  of  Exeter  to  be  a  respondent  in 
the  appeal  in  the  event  of  a  case  being  stated,  and  he 
did  so  accordingly. 

The  names  of  two  other  persons  whose  names  and 
qualifications  were  set  out  in  the  schedule  to  the  case 
afterwards  stated  by  the  Revising  Barrister  had  each  the 

[a)  48  &  49  Vict,  cap.  16.  [e)  Fox  ^  Smith,  262 ;  66  L.  T.  618. 

{b)  41  &  42  Jlet.  cap.  26.         {d)  Fox  ^  Stnith,  376 ;  (1895)  1  Q.  J5. 
165. 
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double  qualifioations  set  against  their  names,  and  eaoh        1898. 
obtained  his  second  qualification  by  claim  under  similar       j^^ 
drcumstanees  to  those  hereinbefore  mentioned,  and  the      j^^^ 
Eeyising  Barrister  similarly  placed  a  note  to  the  same 
effect  against  eaoh  of  their  claims.     Due  notice  of 
appeal  from  the  said  decision  was    given,  and    the 
appeals  were  ordered  to  be  consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision  of 
the  Eevising  Barrister  was  wrong  on  both  the  points 
hereinbefore  stated,  then  the  note  placed  against  the 
entry  on  the  claim  list  was  to  be  erased  and  a  similar 
note  placed  against  the  place  of  abode  in  each  case; 
but  if  the  decision  was  right  on  either  of  these  two 
points  no  alteration  was  to  be  made. 

[Lord  Russell  of  Killowen,  L.C.J.  Is  there  any 
right  of  appeal  at  all  in  this  case  P] 

Ward  Coldridge  for  the  appellant.  The  right  of 
appeal  is  given  by  section  42  of  the  Parliamentary 
Registration  Act,  1843  {a)  to,  inta*  aliosy  any  person 
who  shall  have  made  any  claim  to  have  his  name 
inserted  in  any  list,  or  whose  name  shaU  have  been 
expunged  from  any  list  and  who  in  any  such  case  shall 
be  aggrieved  by  the  decision  of  a  Revising  Barrister  on 
a  point  of  law. 

Here  it  was  the  overseers'  duty  to  have  placed  the 
appellant's  name  on  the  list  of  voters  in  respect  of  the 
qualification  in  St.  Petrock^s  Ward.  Had  that  been 
done,  he  would  then  have  been  entitled  to  make  this 
selection  for  voting  in  the  ordinary  course.  The  over- 
seers having  omitted  to  do  this,  the  appellant  made  his 
claim  under  section  15  of  the  Act  of  1843  (a).     By 

(a)  I  Viet,  cap.  18. 
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1898.  section  38  of  that  Act  it  was  the  Eevising  Barrister's 
Jons  duty  to  insert  the  name  in  the  list  if  that  claim  was 
HuvBo.  proved,  and  by  section  39  the  claim  might  be  objected 
to.  The  claim  of  the  appellant  was  objected  to,  and 
the  Eevising  Barrister  gave  his  decision  thereon  and 
allowed  the  claim.  Thereupon  the  appellant  applied  to 
have  the  entry  of  his  place  of  abode  marked  in  accord- 
ance with  the  notice  given  under  41  &  42  Vict  cap.  26, 
sect.  28,  sub-sect.  14.  An  objection  was  taken,  and  the 
Bevising  Barrister  gave  a  decision  that  in  law  he  had 
no  authority  to  allow  the  application.  That  is  a 
decision  on  a  point  of  law  within  section  42  of  the 
Act  of  1843  (a),  and  an  appeal  lies.  The  case  is  not 
governed  by  Reg.  v.  McConnell  (6),  where  the  voter  was 
not  a  claimant,  and  the  decision  was  only  as  to  the 
sufficiency  of  a  notice  of  selection.  Here  the  voter  is 
a  claimant.  The  effect  of  the  Revising  Barrister's 
decision  was  to  expunge  the  qualification  in  respect  of 
which  the  voter  desires  to  vote,  and  it  is  the  result  of  a 
question  of  law  material  to  the  case.  The  voter  is  a 
person  who  has  claimed  and  whose  claim,  though 
allowed,  has  not  been  given  effect  to. 

Though  the  Act  of  1843  {a)  did  not  contemplate  the 
case  of  duplicate  entries  and  a  right  of  selection,  the 
terms  of  section  42  of  the  Act  are  wide  and  general 
enough  to  apply  to  the  provisions  of  the  later  Act 
(the  Parliamentary  and  Municipal  Eegistration  Act, 
1878)  (c),  which  is  to  be  read  with  it. 

Secondly,  the  appellant,  as  a  claimant,  was  entitled 
to  give  a  notice  of  selection.  The  right  is  conferred  by 
section  28,  sub-section  14  of  the  Parliamentary  and 
Municipal  Registration  Act,  1878  {c) :  ".  .  .  Any  such 

(a)  6  VuiL  cap.  18.         [b)  Fox  ^  Smith,  376;  (1895)  1  Q,  B,  166. 
(e)  41  &  42  Viet,  cap.  26. 
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person  "  {i.e.,  whose  name  is  entered  more  than  once  in        1898. 
the  parliamentary  borough  or  burgess  list)  "may  by       Jovbb 
notice  in  writing  delivered  to  the  Revising  Barrister  at      Muoto. 
the  opening  of  his  first  Revision  Court  select  the  entry 
to  be  retained  for  voting.  .  .  .''     It  is  submitted  that 
where  as  here  there  is  a  claim,  and  the  voter's  name  is 
not  yet  on  the  list  in  respect  of  it,  the  notice  may  be 
given    prospectively  in    reference   to  the  subsequent 
establishment  of  the  claim.     The  question  can  only 
arise  after  adjudication,  and  therefore  if  a  notice  c6mnot 
be  given  provisionally  a  claimant  is  precluded  from 
availing  himself  of  the  provisions  of  the  section  by 
the  accident  of  having  his  name  omitted  by  the  over- 
seers.   The  reason  why  the  Act  requires  the  notice  to 
^  given  at  the  Revising  Barrister's  first  Court  is  for 
convenience  in  arranging  the  business  of  the  Court. 
It  has  effect  when  the  occasion  arises,  that  is  after  the 
Revising  Barrister  has  allowed  the  claim. 

Here  is  also  another  ground  on  which  the  notice  of 

^iection  may  be  held  to  be  operative.     Section  4,  sub- 

^^ioix  6  of  the  Registration  Act,  1885  (a),  provides 

that  the  Revising  Barrister  need  not  insert  the  names 

of  olaimantfi  in  the  list  of  voters,  but  may  revise  the 

^*  ^f   claimants  as  if  it  were  a  list  of  voters.     If  the 

™  of   claimants  may  be  treated  as  a  list  of  voters  for 

Piirpose  of  the  Barrister's. powers  of  revision,  it 

^BSJ^  \)e  taken  to  be  a  list  of  voters  for  the  purpose  also 

t  ^  claimant  who  is  seeking  to  avail  himself  of  the 

^visions  of  section  28,  sub-section  14  of  the  Act  of 

l878  (6),  so  that  there  was  here  a  duplicate  entry  of  the 

claimant's  name  in  respect  of  which  the  provisions  of 

{hat  section  could  operate. 


(a)  48  Vict,  cap.  15.  (b)  41  &  42  Vict,  cap. 


26, 
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1898.  P[^ote,  Q.C.,  and  R,  B,  PhilpotU  for  the  respondent 

JoNBs        Munro  were  not  called  upon. 


V. 

MUlTBO, 


Lord  Eussell  of  Killowen,  L.C.J.  I  think  this 
appeal  must  fail  on  two  grounds.  The  first  ground  is, 
that  there  is  no  right  of  appeal  in  this  ease,  and  the 
second,  that  in  the  circumstances  the  appellant  was  not 
in  a  position  to  give  an  effective  notice  of  selection 
under  the  statute  41  &  42  Vict.  cap.  26,  sect.  28, 
sub-sect.  14. 

The  facts  are  these : — The  appellant's  name  appeared 
on  Division  I.  of  the  Occupiers'  List  in  respect  of  a 
qualification  for  the  place  of  his  residence  in  the  parish 
of  St.  Sidwell  in  St.  David^s  Ward,  Exeter.  He  then, 
quite  properly,  made  a  claim  to  the  overseers  to  have 
his  name  inserted  in  Division  I.  of  the  list  in  respect 
of  a  qualification  for  business  premises  in  the  parish  of 
St.  Martin  in  St.  Pctrock^s  Ward.  That  being  the 
state  of  things,  that  is  to  say,  his  name  appearing  on 
the  list  in  respect  «f  one  qualification,  his  residence, 
only,  and  a  claim  having  been  made  by  him  to  have 
another  qualification  in  respect  of  his  business  premises 
also  entered  on  the  list,  he  gave  at  the  opening  of  the 
first  Revision  Court  the  notice  set  out  in  the  case  stated 
by  the  Revising  Barrister,  by  which  he  claims  to  vote 
in  respect  not  of  his  residence  qualification  but  of  his 
business  qualification.  At  that  time,  however,  the 
question  whether  he  was  entitled  to  vote  in  respect  of 
his  business  qualification  had  not  been  adjudicated. 
He  was  not  on  the  list  in  respect  of  it.  It  was  only  a 
claim.  In  that  state  of  things  he  gave  the  notice. 
Now,  the  section  of  the  statute  which  enables  such  a 
notice  to  be  given  is  41  &  42  Vtct.  cap.  26,  sect.  28, 
sub-sect.  14. 
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The  first  and  fatal  objection  to  the  appellant's  con-        1898. 
tention  is  this : — There  must,  in  order  to  give  e£Pect  to        Jowbb 
the  notice  evidencing  the  desire  to  select  the  entry  for      Muirao. 
voting,  in  fact  be,  at  the  time  the  notice  is  given,  a 
name  appearing  twice  on  the  list.     Here  the  appellant's 
name,  at  the  time  the  notice  was  given,  appeared  only 
onoe  on  the  list  of  voters,  and  once  among  the  list  of 
claimants.     That  poiQt  is  sufficient  to  dispose  of  this 
appeal. 

There  is  another  point  we  ought  to  notice.  Is  the 
question  raised  by  this  case  the  subject-matter  of  appeal 
at  all  P  That  depends  upon  the  true  construction  of 
section  42  of  the  Parliamentary  Registration  Act, 
1843  (rt).  It  is  conceded  that  the  present  case  was  not 
at  the  time  of  the  passing  of  that  Act  in  the  view  of 
the  Legislature,  for  the  right  to  select  an  entry  for 
voting  did  not  then  exist.  But  the  learned  counsel  for 
the  appellant  properly  argues  that  this  does  not  conclude 
the  question,  for  it  is  sufficient  if  the  words  of  the  Act 
are  wide  enough  to  apply  to  subsequent  legislation. 
Now,  in  that  view,  is  the  right  of  appeal  given  by  this 
section  ?  The  words  that  are  material  are  these  :  "  it 
shall  be  lawful  for  any  person  who  ....  shaU  have 
made  any  claim  to  have  his  name  inserted  in  any  list 
...  or  whose  name  shall  have  been  expunged  from  any 
hst."  Here  the  appellant  did  make  a  claim  to  have 
his  name  inserted  in  a  list,  and  his  claim  was  allowed. 
Then  we  come  to  the  words  "  and  who  in  any  such  case 
shaU  be  aggrieved  by  or  dissatisfied  with  any  decision. 
.  .  .  ."  Here  the  decision  was  in  favour  of  his  claim. 
It  seems  impossible  to  bring  the  present  case  vnthin  the 
words  of  that  section.     The  learned  counsel  argues  that 

(a)  6  Vict.  cap.  18. 
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1898.  the  appellant's  claiiu  was  to  be  inserted  effectiTeljin 
J0NE8  the  list,  and  to  have,  as  part  of  that  claim,  the  right  to 
MuKBo.  select  an  entry  for  voting,  and  that  he  is  aggrieved 
because  in  that  respect  his  claim  hcus  not  been  given 
efiPect  to.  That  is  not  the  case.  His  claim  was  to  be 
put  on  the  list.  A  decision  upon  that  claim  was  given, 
and  his  name  was  put  upon  the  list.  He  is  therefore 
not  within  the  language  or  meaning  of  the  Act.  After 
all,  what  does  it  come  to  P  The  voter  is  not  disfran- 
chised. For  this  year  he  must  exercise  his  franchise  in 
respect  of  his  residence  qualification,  the  entry  of  which 
the  RevisiDg  Barrister  retained  for  voting,  as  he  was 
bound  to  do  under  section  6,  sub-section  1  (b)  of  the 
Registration  Act,  1885  (a).  Next  year  the  claim  of 
the  appellant  to  be  on  the  list  for  his  other  qualification 
will  be  set  right  by  the  overseers.  Then  by  giving  the 
proper  notice  he  can  have  the  entries  of  his  name  starred 
as  he  wishes.  I  agree  that  the  circumstances  of  the 
case  of  Reg.  v.  McConneU{b)  differ  from  the  present, 
but  that  case  is  an  authority  to  show  that  we  are  not  at 
liberty  to  give  a  wide  or  extended  meaning  to  section  42 
of  the  Parliamentary  Registration  Act,  1843  (c).  The 
right  of  appeal  conferred  by  that  section  is  limited  to 
the  matters  there  specified.  The  present  may  be  a  case 
that  has  been  overlooked,  but,  as  I  have  said,  there  is 
no  real  hardship.  The  appeal  must  therefore  be  dis- 
missed. 

Wills,  J.  I  am  of  the  same  opinion.  1  do  not 
wish  to  add  anything  on  the  question  of  the  notice  of 
selection.    But  on  the  question  whether  an  appeal  lies, 

(a)  48  Vict.  cap.  16.        {b)  Fox  #  Smith,  376 ;  (1896)  1  Q.  B.  166. 
[c)  6  Vict,  cap.  18. 
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it  may  be  that  this  is  a  case  in  which  a  set  of  oiroiun-  1898. 

stances  has  arisen  the  possibility  of  which  has  escaped  Jones 

the  notice  of  the  Legislature.     That,  however,  is  a  Munbo. 
matter  which  can  only  be  dealt  with  by  legislation. 

Lawrakce,  J.    I  am  of  the  same  opinion. 

Appeal  dismissed. 


SoKcitors — ^For  the  Appellant,  H.  Mear^  for  Dunn  8f 
£akef\  Exeter, 

For  the  Eespondents,  Preston^  Sfoto  8f  Co.y 
for  Friendy  Seal  8f  Tarbet,  Exeter^  and 
The  Town  Clerk  of  Exeter, 
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1898. 
Mv.  10. 

In  a  notice  of 
objection  to  a 
person  on  the 
Ownership 
portion  of  the 
register, 
Form  No.  6(a) 
Beg.  Order, 
1895,  the  ob- 
jector, to  save 
extra  postage, 
intentionally 
omitted  to  add 
in  the  body  of 
the  notice  the 
place  of  abode 
of  the  person 
objected  to. 
On  the  back 
of  the  notice, 
for  transmis- 
sion by  post, 
was  the  name 
and  full  ad- 
dress of  the 
person,  who  in 
fact  reoeived 
it. 

Meld,  that  the 
form  was 
substantially 
complied  with 
and  the  notice 
good. 


LiNFORTH,  Appellant;  Butler,  Respondent. 


A  T  a  Court  held  for  the  revision  of  the  lists  of  voters 
for  the  Pud^ey  Division  in  the  West  Riding  of  the 
county  of  York^  Jamea  Henry  Lin/orthy  the  appellant, 
objected  to  the  name  of  the  Rev.  Henry  Alexander 
Butlery  the  respondent,  being  retained  on  the  list  of 
voters  for  the  said  Division  of  the  said  county. 
The  facts  of  the  case  were  as  follows : — 
The  name  of  the  respondent  appeared  on  the  Owner- 
ship portion  of  the  register  of  electors  then  in  force  for 
the  Piidsey  Division  of  the  Eastern  part  of  the  West 
Riding  Division  of  the  county  of  York  as  relates  to  the 
township  of  Leeds  as  follows  : — 


Name,  the  Sumamo 
being  first. 

Place  of  Abode. 

Nature 
of 

DeecripMon  of 
Qualifying 
Fropetrty. 

Butler,  Rev.  Henry 
Alexander. 

17,  Virginia 
Road,  Leeds. 

Freehold 
Benefice. 

As  iDcnmbent  of 
Christ  Church, 
Meadow  Lane. 

The  notice  of  objection  to  the  retention  of  the  name 
of  the  respondent  was  sent  through  the  post  to  the 
voter  in  accordance  with  section  100  of  the  Parlia- 
mentary Registration  Act,  1843  (a).  To  prove  service 
of  the  notice  the  objector  produced  the  duplicate  which 
was  annexed  to  the  case  afterwards  stated  by  the 
Revising  Barrister,  and  was  a  printed  copy  of  the  form 
provided  by  the  Registration  Order,  1895,  Form  6  (a). 


(a)  6  Vict.  cap.  18. 
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In  filling  up  the  form  the  objector  had  omitted  to  insert        1898. 
in  the  form  the  place  of  abode  of  the  person  objected  to     Linpoeth 

V. 

as  described  in  the  register.     Thus  : —  Btttlbb. 

"  Pudsey  Parliamentary  Division  of  the  Eastern 

part  of  the  West  Riding  of  the  coimty  of 

York. 

"  Notice  of  Objection  to  be  given  to  a  person 

whose  name  is  in  the  Ownership  portion  of 

the  Register. 

"  To  Rei\  Henry  Alexander  Butler^  of . 

"Take  Notice,  That  I  Object  to  your  name 
being  retained  in  the  Parliamentary  list  of 
Ownership  Electors  for  the  pcurish  [or  township] 
of  Leeds  in  the  Pudsey  Division  of  the  Eastern 
part  of  the  West  Riding  of  the  county  of  York ; 
and  I  ground  my  objection,"  &c. 

On  the  back  of  the  notice  the  name  and  address  of 
the  voter  were  for  postal  purposes  correctly  written. 
The  objector  stated  that  he  had  intentionally  omitted 
inserting  in  the  notice  the  place  of  abode  of  the  person 
objected  to  as  described  in  the  register  in  order  to 
avoid  having  to  pay  the  extra  half-penny  postage 
required  by  some  postal  regulation. 

The  names  of  eighteen  other  persons,  whose  names 
and  qualifications  were  set  out  in  a  schedule  to  the 
case  afterwards  stated  by  the  Revising  Barrister,  were 
objected  to  under  similar  circumstances. 

The  appellant  relied  on  section  18  of  the  Registration 
Act,  1885  (a),  and  contended  that  this  omission  was  not 
Buch  a  disregard  of  the  form  and  instructions  as  to 
invalidate  the  said  notice,  and  he  further  contended 
that  the  voter  could  not  be  misled. 

(a)  48  &  49  Viet.  cap.  15  {repealed  hy  the  Stat.  Law  Rev.  Aciy 
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1898.  The  Eevising  Barrister  decided  that  in  the  above 

LoTFOBTH     oircumstanpes  the  notice  of  objection  was  bad,  and 
BuTLEB.      retained  the  name  of  the  respondent  and  of  the  said 
eighteen  other  persons  in  the  said  list. 

Due  notice  of  appeal  from  the  said  decision  was 
given,  and  the  appeals  were  ordered  to  be  consolidated. 
If  the  Court  should  be  of  opinion  that  the  decision  of 
the  Eevising  Barrister  was  wrong,  the  register  was  to 
be  amended  by  erasing  the  names  of  the  respondent 
and  the  said  eighteen  other  persons  from  the  said  list. 

Leicin  Thomas  ior  the  appellant.  The  notice  was  in 
substantial  conformance  to  the  statutory  form.  The 
objector  was  within  his  right  and  had  not  asked  for 
any  amendment,  as  none,  it  is  submitted,  was  required. 
The  mode  of  procedure  in  serving  notices  of  objection 
by  post  is  to  tcike  them  in  duplicate,  open,  to  the  post- 
master, who  has  to  satisfy  himself  that  they  are  alike 
in  their  address  and  contents.  He  then  returns  the 
duplicate,  stamped  with  the  post  oflBce  stamp ;  the  other 
is  folded  by  him,  with  the  name  and  address  appearing 
on  the  outside,  and  duly  forwarded. 

The  form  of  notice  of  objection  is  now  prescribed  by 
the  Efegistration  Order,  1895.  The  forms  prescribed 
by  this  Order  axe  the  statutory  forms  in  substitution 
for  the  forms  previously  prescribed  by  section  18  of  the 
Eegistration  Act,  1885  {a).  Although  that  section, 
which  contained  the  provision  that  "  a  disregard  of  any 
form  or  instruction  shall  not  of  itself  invalidate  any  list, 
notice,  or  other  thing,"  has  been  repealed  by  the  Statute 
Law  Revision  Act,  1898  (6),  and  the  Registration  Order, 
1895,  does  not  contain  those  words,  the  effect  to  be  given 

{a)  48  &  49  Vict.  oap.  15.  (b)  61  &  62  Vict,  cap.  22. 
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to  the  instractions  in  the  Order  and  the  forms  is  the        1898. 
I  same.     That  repeal  was  formal  only,  and  did  not  pur-     Likfoeth 

■  port  to  alter  the  law.     The  directions  of  the  Order  are      Butlkb. 

to  be  construed  as  having  the  same  intention  as  the 
express  provision  of  that  section  of  the  Act  of  1885. 

Therefore,  if  this  notice  substantially  gives  the  in- 
formation required,  there  is  no  such  departure  from  the 
prescribed  form  as  to  invalidate  it.     There  is  here  no 
suggestion  that  this  notice  was  not  sufficient  to  reach 
the  person  intended.     There  is  no  suggestion  that  he 
did  not  get  it,  or  that  the  service  was  not  in  fact 
effected,  or  that  it  was  not  intended  for  him.     The 
name  of  the  person  objected  to  appeared  on  the  face  of 
the  notice,  and  the  name  and  address  of  that  person  on 
the  outside.     By  means  of  that  address  it  reached  him, 
and  the  necessary  requisites  were  observed  sufficiently 
to  show  him  that  he  was  the  person  objected  to. 

The  Court  called  on 

William  Graham  for  the  respondent.      This  notice 

does  not  comply  with  the  requirements  of  the  Eegis- 

fration  Order,   1895,  made  imder    the    authority  of 

section  76  (7)  of  the  Local  Government  Act,  1888  (a). 

^*t   Order  directs  that  "  the  instructions,  precepts, 

notices  and  forms  in  the  schedules  to  this  Order  shall 

^  observed."     By  the  form  of  notice  of  objection  pre- 

®^oeci  by  that  Order,  the  place  of  abode  of  the  person 

^*>jected  to  as  it  appears  on  the  register  must  bo  stated 

^^    "the  face  of  the  notice.      Here  the  objector  has 

^^^^©rately  omitted    this    statement,    and    avowedly 

aLt^TQ^  the  form  for  a  purpose  of  his  own,  namely,  to 

®s*^pe  the  extra  cost  of  postage.     The  result  is,  that  all 

{a)  61  &  62  Vict.  cap.  41. 
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1898.  the  information  required  has  not  been  given.  That  is 
Ldtpobth  a  variance  from  the  statutory  form  which  can  not  be 
BuTLEB.  cured.  Under  section  18  of  the  Begistration  Act, 
1885  (a),  it  would  have  been  a  fatal  variance,  being 
deliberately  made,  and  not  a  mistake  which  the 
Bevising  Barrister  could  have  amended  :  Smith  v. 
Chandler  (6).  And  the  language  of  the  Begistration 
Order,  1895,  which  does  not  repeat  the  provision  con- 
tained at  the  end  of  section  18  of  the  Act  of  1885  (a), 
requires  a  stricter  observance  of  the  forms.  In  Barclay 
V.  Parrott{c),  the  same  point  arose  upon  the  form  of 
notice  of  objection  prescribed  in  the  Schedule  to  the 
Parliamentary  Begistration  Act,  1843  (d).  A  notice 
similar  to  the  present  was  held  suflBcient,  because  the 
form  prescribed  in  the  Schedule  to  that  Act  did  not 
require  the  place  of  abode  of  the  person  objected  to  to 
be  stated  on  the  iaoe  of  the  notice.  That  shows  the 
distinction,  and  that  the  statement  is  now  necessary 
and  essential.  The  Bevising  Barrister,  therefore,  had 
no  power  to  say  that  he  did  not  think  it  necessary  or  to 
allow  the  notice.     His  decision  was  right. 

Lord  Bussell  of  Killowen,  L.C.J.  In  my  judg- 
ment the  decision  of  the  Bevising  Barrister  is  wrong. 
I  will  consider  the  question,  first  assuming  the  Begis- 
tration Act  of  1885  {a)  to  be  still  in  force,  and 
next,  whether  any  alteration  has  been  effected  in 
that  law  by  the  repeal  of  that  section  and  the  substi- 
tution of  the  provisions  of  the  Order  in  Council  of 
1895. 

The  facts  are  these.  [His  Lordship  stated  the  facts 
as  set  out  in  the  case  and  read  the  notice.]     Now,  what 

(«)  48  &  49  Vict.  cap.  16.  (e)  JT.  ^  (?.  39  ;  1  C.  J5.  (h.S.) 

(A)  Fox  tj-  Smith,  129  ;  22  Q.  B.       49. 
D.  208.  (d)  6  Vict,  cap.  18. 


LXII  VICTORIA. 


167 


is  the  object  the  Legislature  had  in  view  in  requiring  1^^^- 
the  address  of  the  objector  to  appecu*  on  the  face  of  the  Linfobth 
notice  of  objection  ?  The  machinery  of  the  provision  is  Bitelbb. 
that  the  notice  has  to  be  served  on  the  person  objected 
to,  and  a  duplicate  of  the  notice  has  to  be  served  on  the 
overseers.  It  is  not  said  that  the  overseers  did  not  get 
from  that  notice,  which  in  fact  reached  them,  ample 
information  to  enable  them  to  prepare  their  list,  but  it 
is  said  that  the  form  of  notice  did  not  comply  with  the 
requirements  of  the  statute  because  the  address  of  the 
person  objected  to  was  not  given  in  the  body  of  the 
notice.  Now  what  is  the  object  of  the  requirement  P 
It  is  clear  that  it  is  in  order  to  make  it  certain  that  the 
person  objected  to  shall  know  on  the  notice  reaching 
him  that  it  is  intended  for  him.  Suppose  that,  instead 
of  the  address  being  inserted  in  the  body  of  the  notice, 
there  appeared  after  the  name  of  the  Rev.  H.  A.  Butler 
the  words  "  For  address,  see  on  the  other  side,"  it  would, 
I  think,  be  impossible  to  argue  that  that  was  not  an 
almost  literal  compliance  with  the  statutory  require- 
ment. But  it  is  sought  to  argue  that  the  omission  of 
the  double  insertion  of  the  address,  that  is,  in  the  body 
of  the  notice  as  well  as  on  the  outside,  renders  the  form 
illegal.  Now,  as  the  law  stood  before  the  repeal  of 
section  18  of  the  Registration  Act,  1885  (a),  the  rule  as 
to  these  forms  was  as  is  provided  in  that  section.  The 
words  of  the  section  are : — "  The  forms  and  instructions 
contained  in  the  Second  and  Third  Schedules  to  this 
Act  shall  be  used  and  observed  in  aU  cases  to  which 
they  apply  .  .  .  but  a  disregard  of  any  form  or 
instruction  shall  not  of  itself  invalidate  any  list,  notice, 
or  other  thing." 

(a)  48  Viet.  cap.  16. 
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1898.  Now,  what  did  that  mean  P    It  meant,  surely,  that  if 

LiOTOBTH  in  the  notice  actually  given  there  was  a  substantial 
BiTELEB.  compliance  with  the  requirements  of  the  prescribed 
fonn,  so  that  the  objects  of  it  would  be  secured,  then  it 
did  not  matter  that  the  actual  form  was  not  strictly 
followed — as  this  did  not  affect  the  objects  of  it.  It 
seems  to  me  that  here  there  has  been  a  substantial 
compliance  with  the  statutory  requirements.  There 
is  sufficient  here  to  inform  the  person  objected  to  of  the 
identity  of  the  person  intended  and  of  the  nature  of  the 
objection.  But  that  section  has  been  repealed  (a),  and 
the  forms  to  be  followed  are  now  prescribed  by  the 
Order  in  Council  known  as  the  Registration  Order  of 
1895.  That  Order,  after  reciting  that  it  is  necessary 
that  the  instructions,  precepts,  notices,  and  forms  under 
the  Eegistration  of  Electors  Acts  should  be  altered, 
proceeds :  "  And  it  is  hereby  ordered  that  the  former 
instructions,  precepts,  notices,  and  forms,  shall  be  altered 
accordingly,  and  that  the  instructions,  precepts,  notices, 
and  forms  in  the  Schedules  to  this  Order  shall  be 
observed  and  be  valid  in  law." 

Are  we  called  upon  to  say,  having  regard  to  those 
provisions,  that  any  departure  in  a  notice  from  the 
strict  form  prescribed  in  the  Schedules  to  this  Order 
invalidates  that  notice  P  It  is  observed  by  the  learned 
counsel  for  the  appellant  that,  in  order  to  foUow  out 
literally  that  requirement  in  the  present  case,  the  name 
and  address  would  have  to  be  inserted  in  an  impossible 
connection. 

Thus  the  form  in  question.  Form  No.  5  (a),  runs : — 

"  To  C.  D. of  [here  insert  the 

name  and  place  ofabode^  ^T^O*** 

(a)  Stat.  Law  Rev.  Act,  1898. 
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To  follow  that  strictly  you  would  have  to  repeat  the        1898. 
name  and  place  of  abode  of  the  person  objected  to     Linfobth 
after  having    already  given   his   name  and  address,      butlbr. 
That  is  a  demonstratio  ad  absurdum. 

Where,  then,  is  the  line  to  be  drawn  as  regards  compli- 
ance with  these  forms  P  It  seems  to  me  it  may  properly 
be  drawn  at  this  point,  namely,  that  if  the  notice  fails 
in  any  substantial  respect  to  give  the  necessary  infor- 
mation to  the  person  intended  to  receive  it,  it  is  a  bad 
notice.  Here,  as  part  of  the  same  document,  when 
folded,  there  appears  the  name  and  the  full  and  accurate 
address  of  the  person  objected  to  and  for  whom  it  is 
intended.  All  the  information  which  the  law  requires 
ifi  here  given.  It  would  be  much  too  highly  technical 
to  give  effect  to  an  objection  of  this  kind,  and  the 
Revising  Barrister  therefore  was  wrong  in  his  decision. 
I  will  add  that,  in  my  opinion,  even  if  the  method  of 
filling  up  the  form  of  notice  in  this  case  were  deliberate, 
yet  if  it  was  done  merely  under  a  misapprehension  as  to 
the  right  to  do  it,  it  would  be  none  the  less  a  mistake  (6). 
But  then  the  learned  counsel  for  the  respondent  observes 
that  there  was  no  application  to  amend,  and  that  the 
question  of  amendment  is  not  raised.  That  does  not 
matter  here,  because,  as  I  have  said,  there  is  for  all 
practical  purposes  a  substantial  compliance  with  the 
statutory  form  and  no  amendment  is  required. 

Wills,  J.  I  am  of  the  same  opinion.  "With  regard 
to  the  repeal  of  section  18  of  the  Registration  Act, 
1885  (a),  I  think  that  makes  no  difference.  The  person 
who  gives  this  notice  of  objection  must  follow  the  pre- 
scribed form,  that  is,  he  must  see  that  his  notice  does 
not  fail  to  give  any  substantial  part  of  the  information 

(a)  48  Vict,  cap.  16.  {b)  See  Prexeott  v.  Zw,  post,  p.  197  (Ed.). 
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1898.       required.    If  that  be  done,  then  the  requirements  of  the 

Lujpobjh""  form  are  complied  with. 

Btjtleb.  ■"■*  ^  ^  ^®  observed  that  the  repealing  enactment  of 

the  Statute  Law  Bevision  Act  is  preceded  by  a  recital 
which  shows  that  the  object  of  the  Act  is  to  provide  for 
the  removal  from  Acts  of  Parliament  of  expressions 
which  are  superfluous  and  unnecessary.  It  is  clear  that 
the  matters  which  are  referred  to  and  dealt  with  in  that 
Act  as  unnecessary  are  enactments  the  omission  of  which 
can  make  no  difference  in  the  law. 

Lawrance,  J.     I  am  of  the  same  opinion. 

Appeal  allowed. 


Solicitors — For  the  Appellant —  Ward^  Bowie  Sf  Co.y 
for  Walter  and  JE.  H.  Foster ^  Leeds, 

For  the  Respondent — Ford  and  Warren^ 

Leeds, 
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Kitchen,  Appellant ;  Johnson,  Respondent. 


A  T  a  Court  held  for  the  revision  of  the  lists  of  voters 
for  the  city  of  Nottingham^  notice  of  intention  to 
oppose  the  daim  of  Ernest  Dann  to  have  his  name  inserted 
in  Division  I.  of  the  Occupiers'  List  of  electors  for  the 
parish  of  Nottingham  in  the  said  city  was  duly  given 
by  Charles  Henry  Kitchen^  the  appellant. 

It  was  proved  that  Ernest  Dann  had  duly  given 
notice  of  his  claim  to  have  his  name  inserted  in 
Division  I.  of  the  said  list. 

The  entry  relating  to  Ernest  Dann  in  the  list  of 
claimants  and  in  the  notice  of  claim  received  by  the 
overseers  was  as  follows : — 


Name. 


Dann,  Ebnbbt. 


I  Nature 

Plaoe  of  Abode.  of 

I      Qualiflcation. 


Description  of 
Qualifying 
PropOTty. 


31,  Monk  Street. 


Houses  in  suc- 
cession. 


202,  Gordon  Road 

and 
31,  Monk  Street. 


The  evidence  established  that  Ernest  Dann  had 
occupied  as  tenant  No.  202,  Gordon  Eoad,  and  No.  33, 
Monk  Street  in  immediate  succession  during  the  quali- 
fying period ;  that  he  had  authorised  a  political  agent 
to  fill  in  a  form  of  claim  for  him,  and  had  given  the 
particulars  of  the  qualifying  property  correctly  to  such 
agent;  that  a  clerk  of  such  agent,  in  filling  in  the 
claim,  instead  of  describing  the  qualifying  property  in 
Monk  Street  as  No.  33  in  accordance  with  the  par- 
ticulars furnished  as  he  intended  to  do,  by  mistake 


1898. 
ybv.  10. 

In  a  claim  for 
a  borough 
vote  the 
description  of 
qualifying 
property  in 
the  fourth 
column  was 
stated  to  be 
202,  Gordon 
Boadand 
31,  Monk 
Street,  by 
mistake  for 
202,  Gordon 
Road  and  33, 
Monk  Street. 
The  Revising 
Barrister 
amended. 
mid,  that  he 
had  power 
to  amend,  and 
was  right  in 
making  the 
amendment. 
By  *♦  qualifi- 
cation'' and 
**  description 
of  qualifica- 
tion" in  sub- 
section 13  of 
section  28  of 
the  Parlia- 
mentary and 
Municipal 
Registration 
Act,  1878,  is 
meant  the 
legal  nature 
and  character 
of  the  quali- 
fication and 
not  the 
qualifying 
property. 
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1898.       described  them  as  No.  31  in  the  second  and  fourth 


Kitchen  columns  of  the  claim ;  that  Ernest  Dann  subsequently 
JomreoH.  signed  the  claim  without  observing  the  mistake  in  the 
description;  that  Nos.  31  and  33,  Monk  Street  are 
adjoining  houses;  and  that  any  communications  or 
inquiries  for  Ernest  Bann  sent  to  or  made  at  No.  31 
would  have  reached  him  at  No.  33. 

It  was  contended  that  the  description  of  the  quali- 
fying property  in  the  claim  was  inapplicable  to  the 
house  occupied  by  Eniest  Danny  and  that  the  Revising 
Barrister  had  no  power  to  amend  the  fourth  column  by 
substituting  No.  33  for  No.  31,  as  by  so  doing  he  would 
be  changing  the  description  of  the  qualification  contrary 
to  41  &  42  Vict.  cap.  26,  s.  28  (13). 

The  Eevising  Barrister  held  that  although  the  quali- 
fying property  was  erroneously  described  in  the  claim, 
the  description  was  sufficient  to  enable  the  property  to 
be  identified ;  and  that  in  substituting  No.  33,  Monk 
Street  for  No.  31  he  was  not  in  any  respect  changing 
the  description  of  the  nature  of  the  qualification,  and 
was  only  changing  the  description  of  the  qualifying 
property  for  the  purpose  of  more  accurately  defining 
the  same.  He  accordingly  amended  the  second  and 
fourth  columns  of  the  entry  in  the  Ust  of  claimants  by 
substituting  No.  33,  Monk  Street  for  No.  31,  and 
allowed  the  claim. 

Due  notice  of  appeal  from  this  decision  was  given. 
If  the  Court  should  be  of  opinion  that  the  decision 
of  the  Revising  Barrister  in  allowing  the  daim  was 
wrong,  the  register  was  to  be  amended  by  erasing  the 
name  of  Ernest  Dann  from  the  list. 

W.  Graham  for  the  appellant.  The  Revising  Bar- 
rister had  no  power  to  amend  in  this  case.     That,  it  is 
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submitted,  is  concluded  by  authority,  the  result  of  the       1898. 
decided  cases  being  that  he  cannot  alter  a  claim  by      KiroHBir 
substituting  for  a  house  where  the  claimant  does  not     jommnr. 
live  another  house  where  he  does  live.    It  is  not  a  mere 
question  whether  the  person  is  well  enough  known  to 
be  reached  by  a  communication,  however  addressed. 
That  is  not  sufficient. 

The  power  of  amendment  is  given  in  section  28  of 
the  Parliamentary  and  Municipal  Eegistration  Act, 
1878  (a).  Sub-section  2  of  that  section  does  not  apply 
because  of  the  proviso  in  sub-section  13 — the  words  in 
the  latter  sub-section,  "except  as  herein  provided," 
having  been  held  to  refer  to  section  24 :  Foskett  v. 
Kaufman  (b).  The  result  is,  that  the  Eevising  Bar- 
rister can  only  alter  the  entry  by  substituting  dififerent 
premises  in  a  case  where  there  has  been  a  declaration 
duly  made.  In  the  same  way  xmder  the  old  Acts 
notice  must  have  been  given  to  the  public  officer.  If 
what  has  been  done  here  is  right,  a  man  may  give  a 
wrong  address  in  his  claim,  avoid  giving  any  notice  or 
making  any  declaration,  and  then  at  the  last,  when  it 
is  too  late  for  inquiry,  spring  other  premises  than  those 
he  had  inserted  in  his  claim  as  his  real  qualification  : 
Foskelt  V.  Kaufman  (6). 

[Lord  Eussell  of  Killowen,  L.C.J.  That  case 
was  decided  upon  the  construction  of  the  words  "  de- 
scription of  the  qualification"  in  sub-section  13.  It 
involved  the  distinction  between  "  house  "  and  ^*  houses 
in  succession."  Does  not  the  present  case  more  pro- 
perly come  within  the  words  "name  or  situation  of 
whose  qualifying  property  "  in  section  24  P] 

{a)  A\k  42  Viet.  cap.  26.  (b)  Colt.  466  ;  16  Q.  Ji.  D.  279. 
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1898.  The  heading  of  the  fourth  column  is  now  "Descrip- 

KiTOBEN  tio^  of  Qualifying  Property."  It  is  true  that  formerly 
JoB^sov.  ^*  ^^®^  ^o  be  "  Street,  Lane,  or  other  like  Place  .... 
where  the  Property  is  situate  "  (a) .  It  is  submitted,  how- 
ever, that  that  makes  no  difference,  and  that  the  words 
"  qualification  "  and  "  description  of  the  qualification  " 
in  sub-section  13  cover  the  words  of  the  heading  of  the 
fourth  column.  Otherwise  confusion  would  result,  for  if 
it  were  held  possible,  the  device  already  alluded  to 
would,  no  doubt,  be  adopted  for  the  very  purpose  of 
avoiding  inquiry  and  objection.  Bendle  v.  Watson  (6), 
which  will  be  relied  upon  by  the  other  side,  is  a  very 
different  case.  There  the  description  of  the  qualifica- 
tion was,  when  it  was  first  entered  on  the  register,  quite 
correct ;  but  it  became  an  insufficient  description  subse- 
quently, owing  to  the  re-numbering  of  the  street.  The 
premises  forming  the  qualification,  however,  were  always 
the  same. 

[Lord  Eussell  op  Killowen,  L.C.J.  Do  you  say 
that,  whenever  there  is  a  case  to  which  a  declaration 
for  the  purpose  of  amendment  is  applicable  under 
section  24,  in  the  absence  of  such  a  declaration,  the 
power  of  amendment  is  taken  away  except  as  provided 
in  sub-section  13  P] 

Yes.  That,  it  is  submitted,  is  the  result  of  the 
authorities.  The  absolute  discretion  to  amend  given  by 
section  28,  sub-section  2  is  cut  down  by  sub-section  13 
and  section  24,  so  that,  where  it  is  a  question  of  qualifica- 
tion, no  amendment  can  be  made  without  a  declaration. 
Any  amendment  which  does  not  touch  that  may  be 

(a)  See  6  Viet.  oap.  18,  Sohed.  A. 

(*)  1  Eopw.  ^  Colt,  691 ;  Z,B,7  C,  P.  163. 
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made,  but  the  description  of  the  qualification  can  not        1898. 
be  altered  by  substituting  the  description  of  another      Kitchen 
qualification.     Bendk  v.  Watson  (a)  shows  the  distinc-      Johoton. 
tion  which  has  been  supposed  to  exist.     No  new  quali- 
fication may  be  supplied,  but  an  inaccuracy  in  the  real 
qualification  may  be  corrected.     (He  cited  also  Soutter 
V.  Roderick^  Le  Blonde^ a  Case  (J),  and  Hurcum  v.  Hil- 
leary  {c).) 

Appleton  for  the  respondent.  First,  sub-section  13 
of  section  28  of  the  Parliamentary  and  Municipal 
Registration  Act,  1878  ((f),  does  not  apply  to  this  case 
at  all.  The  terms  "  qualification  "  and  "  description  of 
the  qualification  "  in  that  sub-section  mean  only  the 
legal  qualification  such  as  "  freehold,"  "  dwelling- 
house,"  &c.  That  this  is  the  meaning  is  shown  by  the 
exception  at  the  end  of  the  sub-section  "  for  the  pur- 
pose of  more  clearly  and  accurately  defining  the  same." 
Tou  do  not  define  houses  or  premises,  but  you  do  define 
a  legal  qualification  by  the  statement  of  it.  It  is  said 
that  the  words  "  description  of  the  qualification  "  apply 
to  the  fourth  column  of  the  entry,  which  is  headed 
"  Description  of  Qualifying  Property  " ;  but  it  is  sub- 
mitted that  does  not  satisfy  the  word  "  define."  More- 
over, the  heading  of  the  fourth  column  was  formerly 
**  Street,  Lane,  &c.  where  the  Property  is  situate,"  and 
the  present  heading  has  the  same  meaning.  The  only 
words  in  section  24  of  the  Act  of  1878  (d)  which  refer  to 
the  fourth  column  are,  "  the  name  or  situation  of  whose 
qualifying  property.  .  .  ."  An  alteration  in  the  fourth 
column  is  therefore  not  touched  by  sub-section  13. 


(a)  1  Hopw,  ^  Colt,  691 ;  Z.  J2.  {c)  Fox  ^  Smith,  345 ;  (1894)  1 

7  C.  P.  163.  Q,  B.  679. 

(h)  Ante,  22 ;  (1896)  1  Q.  B.  91.  [d)  41  &  42  Vict.  cap.  26. 
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1898.  This  view  is  confirmed  by  the  case  of  Bendk  v. 

Kitchen"^  Watson  '{a).  The  grounds  of  that  decision  are  given  in 
JoraoK.  t^®  judgment  of  Keating y  J,  {b).  "The  difficulty  which 
chiefly  struck  me  was  that  such  an  alteration  as  this 
might  come  within  the  words  of  the  proviso  to  the 
section  which  prevents  evidence  being  given  of  any 
other  qualification  than  that  described,  and  any  change 
of  the  description  of  the  qualification  as  it  appears  on 
the  list,  except  for  the  purpose  of  more  clearly  and 
accurately  defining  the  same.  I  think,  however,  that 
this  proviso  is  sufficiently  satisfied  by  interpreting  it 
to  refer  to  the  description  of  the  nature  of  the  qualifica- 
tion, and  to  mean  that  there  shall  be  no  change  of  that 
description  such  as  to  make  the  qualification  on  the 
register  different  from  that  intended  to  be  inserted." 
In  the  report  of  the  same  case  in  Hopwood  and  Coltman^H 
Eeports  (at),  the  judgment  of  WilleSy  J.,  is  based  upon 
the  same  grounds. 

In  Foskett  v.  Kaufman  (c),  on  the  other  hand,  and  all 
the  cases  in  which  the  alteration  or  amendment  sought 
has  been  disallowed,  it  would  have  had  the  effect  of 
changing  the  nature  of  the  qualification  as  stated  in  the 
third  column.  That  it  is  admitted  cannot  be  done 
without  a  declaration. 

The  present  case  is  not  within  those  decisions.  It  is 
not  to  be  distinguished  from  Bendh  v.  Watson  (a). 

Secondly,  if  this  amendment  is  a  change  of  the 
description  of  the  qualification  within  sub-section  13, 
then  it  comes  within  the  exception  as  being  for  the 
purpose  merely  of  more  clearly  and  accurately  defining 
the  same.  If  it  is  clearly  shown  that  a  man  is  claiming 
in  respect  of  property  about  his  occupation  of  which 

(a)  1  Hopw.  #  Colt,  691 ;  Z.  i?.  7  C.  P.  163. 
(b)  Z.  R,  7  C,  P.  at  p.  169.  {c)  Colt.  466;  16  Q.  B.  2>.  279. 
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there  is  no  doubt,  and  that  although  he  has  misdesoribed        1898. 
its  situation  he  is  to  be  found,  and  communications  will      Kitchen 
reach  him  at  the  place  he  intended  to  describe,  the     Johnson. 
correction  of  the  mistake  is  within  the  exception   of 
sub-section  13  and  the  power  of  amendment  in  sub- 
section 2  of  section  28.     Here  it  was  proved  that  hj 
following  the  address,  31,  Monk  Street,  the  claimant 
would   be  found   at   33,  Monk  Street,  and  that  the 
mistake  was  bofid  fide.    The  amendment  was  therefore 
possible. 

The  case  of  Bendk  v.  Watson  (a)  has  been  followed 
in  three  Irish  cases  decided  upon  similar  provisions  in 
the  Irish  Act  of  Parliament :  Short  v.  Daii/  (b) ;  Han- 
bridge  T.  Beveridge  (Donelly^s  Case)  {c) ;  Holland  v. 
Chambers  {McClafferty  and  Toland^s  Case)  (d) ;  all  of 
which  support  the  contention  on  behalf  of  the  respon- 
dent. 

Graham,  in  reply.  The  contention  of  the  respon- 
dent amounts  to  this — that  any  alteration  of  the 
description  of  the  property  may  be  allowed  if  it  is 
said  to  be  a  blunder.  That  is  not  the  meaning  of  the 
statute  nor  the  result  of  the  cases.  Where  amend- 
ments have  been  allowed  it  has  been  when  the  descrip- 
tion was  insufficient  of  the  property  intended  to  be 
described,  not  where  a  description  has  been  given 
sufficient  to  describe  a  qualification,  but  some  other 
qualification  was  intended. 

Lord  Bussell  op  Killowen,  L.C.J.  In  this  case 
it  is  impossible  to  say  that  the  matter  is  free  from 
doubt,  but  upon  the  best  judgment  I  can  form  I  have 

{a)  1  Ifopw,  ^  Colt.  591 ;  Z.  J2.  7  C.  P.  163. 
(4)  LawsonU  Hotea  (1885-93)  310.     (c)  Ibid,  303.     (d)  Ibid.  (1894)  40. 
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come  to  the  oonolusion  that  the  Bevismg  Barrister  was 
within  his  powers  in  making  the  amendment. 

The  question  arises  in  relation  to  a  notice  of  daim 
and  a  list  of  claimants.  A  form  of  claim  contains 
these  four  headings,  viz. : — "  Name ;  Place  of  Abode ; 
Nature  of  Qualification;  Description  of  Qualifying 
Property  " ;  and  the  claim  in  this  case  appeared  in  the 
list  of  claimants  filled  up  thus : — 


Name. 

Place  of  Abode. 

Natuie 

of 

Qnaliflcation. 

Descraptioii  of 
auaJrfyincr 
Property. 

Dann,  Ebnest. 

31,  Monk  Street. 

Houses  in  suc- 
cession. 

202,  Gordon  Bead 

and 
31,  Monk  Street. 

It  is  agreed  by  both  the  learned  counsel  that  the 
fourth  column  was  formerly  entitled  "  Street,  Lane,  or 
other  like  place  ....  and  Number  of  House  (if  any) 
where  the  Property  is  situate,  &o."  {a).  Now  the  facts 
are  that  the  claimant  had  occupied  during  the  qualify- 
ing period  as  tenant  No.  202,  Gordon  Road,  and 
No.  33,  Monk  Street,  and  was  entitled  to  a  vote  in 
respect  of  that  successive  occupation.  By  a  mistake  of 
the  agent's  clerk  in  making  out  the  description  of  the 
houses  or  qualifying  property  in  respect  of  which  Bann, 
the  claimant,  was  claiming,  he  put  No.  31  instead  of 
No.  33,  Monk  Street,  these  being  adjoining  houses; 
and  this  is  not  a  wholly  immaterial  circumstance  as 
affecting  the  discretion  of  the  Revising  Barrister,  for 
one  knows  how  common  a  practice  it  is  to  put  all  the 
odd  numbers  on  one  side  of  a  street  and  the  even 
numbers  on  the  other.  Therefore  we  have  it  that  these 
were  adjoining  houses,  and  the  case  finds  that  com- 


(«)  See  6  Vict.  cap.  18,  Sched.  A. 
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munications  for  Dann  at  No.  31  would  have,  reached  1898. 
him  at  No.  33.  I  refer  to  these  facts  as  bearing  upon  kitchen 
the  considerations  which  the  Revising  Barrister  may  or  jq^son. 
ought  properly  to  take  into  account  in  the  exercise  of 
his  discretion  if  this  is  a  case  to  which  his  power  of 
amendment  extends.  It  is  contended  for  the  appellant 
that  the  powers  of  amendment  possessed  by  the  Eeyising 
Barrister  are  inapplicable  to  this  case.  The  question 
therefore  is  whether  the  Revising  Barrister  was  right 
in  his  holding.  He  says  :  "  I  held  that  although  the 
qualifying  property  was  erroneously  described  in  the 
claim,  the  description  was  sufficient  to  enable  the  pro- 
perty to  be  identified ;  and  that,  in  substituting  No.  33, 
Monk  Street  for  No.  31,  I  was  not  in  any  respect 
changing  the  description  of  the  nature  of  the  qualifica- 
tion, and  was  only  changing  the  description  of  the 
qualifying  property  for  the  purpose  of  more  accurately 
defining  the  same."  It  is  to  be  observed  that  the  word 
"  nature  "  is  not  to  be  found  in  sub-section  13  of  sec- 
tion 28  of  the  Parliamentary  and  Municipal  Registra- 
tion Act,  1878  (a).  Was  the  Revising  Barrister  right 
in  this  holding  ?  I  think  he  was,  and  I  proceed  to  say 
why.  The  question  turns  upon  the  construction  of 
section  28  of  that  Act,  and  mainly  on  sub-sections  1, 
2  and  13. 

By  sub-section  1,  "  He  Bf^all  correct  any  mistake  which 
is  proved  to  him  to  have  been  made  in  any  list." 

If  one  considers  the  matter,  it  is  obvious  why  he  is 
required  to  correct  a  mistake  in  a  list.  It  is  because  it 
is  ministerially  made  up  by  the  overseers  and  the 
persons  entitled  to  be  put  upon  it  have  no  act  or  part  in 
reference  to  it,  and  therefore,  that  they  may  not  be 

(a)  41  &  42  Viet,  cap.  26. 
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1898.        prejudiced  by  mistakes  of  ministerial  officers,  the  power 
""kitohen      to  correct  is  coupled  with  a  mandatory  direction  to 
JoH]ik)2T.      exercise  the  power. 

By  sub-section  2,  "  He  may  correct  any  mistake 
which  is  proved  to  him  to  have  been  made  in  any  claim 
or  notice  of  objection."  A  claim  or  notice  of  objection 
is  the  act  of  the  party,  and  he  is  prirnd  facie  responsible 
for  any  mistake  made  in  it,  and  the  statute,  therefore, 
merely  provides  that  the  Revising  Barrister  shall  have 
power,  but  not  be  compelled,  to  amend  a  mistake  in  a 
claim  or  notice  of  objection.  The  learned  counsel  agree 
that  whether  sub-section  2  is  to  be  treated  in  conjunc- 
tion with  or  separate  from  sub-section  13  does  not 
matter.  The  result  must  be  the  same  as  if  they  were 
read  together.  There  is  a  discretion  vested  in  the 
Revising  Barrister  for  the  exercise  of  his  judgment 
under  this  sub-section.  Of  course,  if  he  decides  that 
the  description  given  of  the  qualification  has  been 
intentionally  resorted  to  in  order  to  conceal  the  real 
property  or  facts  or  anything  of  that  sort,  he  would 
not  think  of  exercising  his  power  of  amendment.  But 
it  is  clear  that  in  this  case  there  was  a  mistake,  and 
that,  but  for  the  mistake,  the  man  was  clearly  entitled 
to  a  vote.  Why  is  it  said  that  the  amendment  ought 
not  to  be  allowed  P  Because,  it  is  said,  the  claim  as 
made  was  not  proved.  That  is,  it  was  not  proved  that 
he  occupied  202,  Gordon  Road  and  31,  Monk  Street, 
though  it  was  proved  that  he  occupied  202,  Gordon 
Road  and  33,  Monk  Street.  It  is  said  an  amendment 
cannot  be  made  because  that  would  be  an  alteration 
of  the  qualification  or  description  of  the  qualification 
within  the  meaning  of  sub-section  13.  If  that  be  so, 
it  takes  out  of  the  powers  of  amendment  given  hy  sub- 
sections 1  and  2  the  power  of  amending  in  any  case  by 
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altering  the  qualification.  Now  sub-section  13  provides  1898. 
[His  Lordship  read  the  sub-section] .  It  is  to  be  observed  Kitchbn 
that  the  language  is  slightly  different  in  its  reference  Johotok. 
to  "  qualification  "  in  the  first  and  last  portions  of  the 
sub-section,  viz.,  "  qualification  '*  and  "  description  of 
qualification,"  but  they  mean  practically  the  same  thing. 
What  then  does  "  qualification  "  there  mean  ?  Before  I 
go  to  that  I  will  say  one  word  as  to  the  directory  clause 
of  the  sub-section,  "  except  as  herein  provided."  That 
undoubtedly  refers  to  section  24  of  the  Act  (a)  as  was 
decided  by  the  Court  of  Appeal  in  Foakett  v.  Kauf- 
man (J).  Section  24,  however,  does  not  throw  any 
very  important  light  on  the  meaning  of  sub-section  13, 
because  section  24  covers  the  whole  ground  of  any 
objection  whether  to  name,  abode,  nature  of  qualifica- 
tion, or  description  of  qualifying  property.  The  object 
of  section  24  is  merely  to  enable  a  person,  who  finds 
that  a  nustake  has  been  made  in  the  way  in  which  he 
has  been  entered  on  the  list,  to  make  a  declaration  to 
oorreot  it,  with  the  advantage  to  him  that  he  will  not 
then  have  to  attend  to  prove  his  qualification  unless  he 
receives  notice  that  his  declaration  does  not  meet  an 
objection  that  has  been  served  upon  him,  or  is  called 
upon  to  rebut  evidence  given  by  the  objector  (c). 

But  there  is  an  observation  to  be  founded  on  the 
dear  distinction  drawn  in  that  section  and  in  section  28, 
sub-section  6,  between  "  qualification  "  and  "  name  or 
situation  of  qualifying  property  "  {d) .  In  my  judgment, 
"  qualification "  in  sub-section  13  means  the  legal 
nature  and  character  of  the  qualification  and  not  the 
statement  of  the  premises  in  respect  of  which  it  is 

(a)  41  k  42  Viet,  cap.  26.  {e)  As  to  this  see   Tranior  y. 

(b)  Colt,  466  ;  16  Q.  B,  D,  Starbuek,  Fox  ^  Smith,  340  (Ed.). 
279.  {d)  See  sub-sect.  (6). 
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1898.  claimed.  For  instance,  if  the  claim  is  for  simple 
Kitchen  Occupation,  the  Revising  Barrister  could  not  be  asked 
Johnson.  *^  amend  so  as  to  change  the  claim  to  one  for  "  succes- 
sive occupation " ;  nor,  if  the  qualification  stated  is  in 
respect  of  property,  could  he  be  asked  to  change  it  to 
a  qualification  based  on  occupation.  "Qualification" 
therefore  means  the  legal  character  and  nature  of  the 
qualification.  It  does  not  mean  t]ie  identification  of 
the  property  or  premises  in  respect  of  which  that 
qualification  arises. 

Now  in  the  form  of  claim  we  find  in  the  first  column 
the  name,  in  the  second  the  abode,  in  the  third  nature 
of  qualification.  I  agree  that  the  Revising  Barrister 
has  no  power  to  alter  the  statement  in  that  column.  To 
that  sub-section  13  applies.  But  the  fourth  column  is 
"  description  of  qualifying  property'* ;  in  other  words — 
description  of  property  and  premises  in  respect  of  which 
a  legal  qualification  arises. 

Therefore,  while  there  is  no  power  to  amend  in 
respect  of  the  third  column,  there  is  ample  power  in 
respect  of  the  fourth  column ;  and  where  there  has  been 
a  real  mistake  the  Revising  Barrister  ought  to  amend, 
and  here  he  has  amended  the  fourth  column. 

I  should  have  arrived  at  the  same  conclusion  apart 
from  any  authority.  But  the  case  of  Foskett  v.  Kauf- 
man [a)  is  a  good  and  appropriate  illustration  of  the 
distinction  I  have  sought  to  draw  between  the  descrip- 
tion of  the  nature  of  the  qualification  and  the  description 
of  the  property  in  respect  of  which  it  arises.  Foskett  v. 
Kaufman  (a)  was  this  case : — The  appellant  had  occu- 
pied two  dwelling-houses  in  immediate  succession,  viz., 
High  Street,  Wapping,  and  6,  Victoria  Cottages,  and 

{n)  Colt.  466 ;   16  Q,  B.  D.  279. 
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such  occupation  would   have  giTen  him  a  complete        1898. 
qualification.     His  qualification  as  it  appeared  in  the      Kitohen 
list  was  for  5,  Victoria  Cottages  only,  but  he  sought  to     Johnbon. 
pray  in  aid  High  Street,  Wapping,  and  bjr  putting 
those  two  together  to  obtain  a  valid  claim  for  a  "  suc- 
cessive occupation."     But  that  would  have  been  giving 
him  a  claim  to  a  qucdification  of  a  different  nature  from 
that  which  appeared  in  the  list.    Bendle  v.  WaUon  [a) 
is  also  an  authority  for  the  opinion  I  have  formed. 
The  facts  in  that  case  were  these.     The  voter  had  been 
on  the  register  for  some  years  in  respect  of  a  house 
which  was  originally  numbered  4,  English  Street.     He 
continued  to  live  there  after  the  numbei:  of  the  house 
had  been  changed  to  9,  but  no  change  was  made  in  the 
entry  in  the  register.     This  is  the  language  of  that  very 
accurate  judge,  WilleSy  J.,  in  a  passage  which  seems  to 
me  to  be  really  the  key  to  his  judgment  in  that  case : 
"  Both  the  oases  of  BartUtt  v.  Oibbs  (b)  and  Onions  v. 
Baicdler  (c)  are  cases  in  which   the  character   of   the 
qualification  would  have  been  changed  by  the  amend- 
ment ;  because  the  claim  was  in  Y*espect  of  the  occupa- 
tion of  one  house,  whereas  the  real  qualification  was  in 
respect  of  successive  occupation  of  two  houses ;  in  the 
one  case  there  was  no  reference  at  all  to  the  first  house, 
in  the  other  no  reference    to   the  second.     The  real 
qualification  was  totally  different  from  that  described. 
If  we  could  see  here  that  there  was  an  attempt  to  intro- 
duce a  qualification   other  than    that  intended  to  be 
described  by  the  language  used  on  the  register,  the  case 
would  be  different."    So  I  say  here,  this  is  no  attempt 
to  describe  a  qualification  other  than  that  intended  to 
be  described  in  the  claim,  and  I  gather  from  the  language 

(a)  1  Eopw,  ^  Colt.  691 ;  Z.  It,  (b)  1  Lutw,  73  ;  b  M.^  G.  81. 

7  e.  P.  163.  (c)  2  Luiw.  69 ;  h  C.  B.  66. 

TOL.  I.  Q 
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1898.  of  the  oase  that  has  been  stated  that  all  persons  might 
KxTQHSN  and  did. know  who  was  the  person  and  what  were  the 
JoHNBON.      premises  intended  to  be  described  in  the  daim. 

In  reference  to  the  Irish  cases,  I  am  of  opinion  that 
though  the  collocation  of  the  language  in  the  Irish 
Act  (a)  is  different,  yet  in  substance  it  is  the  same  as 
that  of  the  English  Act  (J).  The  cases  cited,  therefore, 
are  in  point,  and  two  of  them  seem  to  me  to  cover  this 
case.  In  8hort  y.  Daly  (c),  an  amendment  was  made 
by  substituting  Townland  B.  for  Townland  A.  The 
Court  said  that  that  was  not  a  change  in  the  legal 
character  of  the  qualification,  but  merely  the  coirection 
of  a  mistake  to  give  effect  to  the  claim  the  voter  in  fact 
made.  So  in  Hanbridge  v.  Beveridge  {Donelly^s  Case)  {d)y 
the  correction  of  an  entry  No.  4,  Tramway  Cottages, 
inserted  by  mistake  for  No.  6,  was  upheld  upon  the 
same  grounds.  McClqfferty  and  Tolland's  Case  {e)  was 
a  similar  decision.  These  illustrate  the  construction 
put  upon  the  similar  statute  by  the  Court  in  Ireland. 

For  these  reasons  I  have  come  to  the  conclusion  that 
the  Revising  Barrister  was  right,  but  I  wish  to  add  that 
if  it  had  been  necessary  to  deal  with  the  second  part  of 
the  argument  of  the  learned  counsel  for  the  respondent 
I  should  have  to  consider  the  matter  further.  I  do 
not,  as  at  present  advised,  agree  that  the  question  here 
is  within  the  latter  part  of  sub-section  13  of  section  28 
of  the  Parliamentary  and  Municipal  Eegistration  Act, 
1878  (i), — "  except  for  the  purpose  of  more  clearly  and 
accurately  defining  the  same."  I  prefer,  therefore,  to 
say,  and  to  rest  my  judgment  upon  the  ground,  that 
the  amendment  which  has  been  made  here  is  not  an 


(a)  48  Viet,  oap.  17,  sect.  4.  310. 

(b)  41  &  42  Viet.  oap.  26.  (cC)  Ibid.  303. 

(c)  Xa«>*o»'»iVb««  (1885— 1893),  (e)  Latcson' a  Notes  (1894),  40. 
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amendment  of  a  qualification  within  the  meaning  of        1898. 
"  qualification  "  or  "description  of  the  qualification  "  in      Kitchkn 
the  preceding  part  of  the  sub-section  at  all.     It  is  not  a     Johkbon. 
change  in  the  legal  character  and  nature  of  the  qualifi* 
cation.     The  appeal  will  therefore  be  dismissed. 

Wills  and  Lawrance,  JJ.,  concurred. 

Appeal  dismissed. 
Leave  to  appeal  granted. 

Solicitors — For  the  Appellant,  Goldring  and  Philips^ 
for  Berrymauy  Nottingham, 

For  the  Respondent,  Sir  8.  G.  Johnson^ 
Tofcn  Clerky  Nottingham, 

[Note. — No  appeal  was  entered  in  this  case  owing  to 
the  fact  that  the  intending  appellant  allowed  the 
time  for  appealing  to  expire,  and  the  Court  of 
Appeal  refused  his  application  for  an  extension.] 
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LovERiDGE,  Appellant;  Gardom,  Respondent- 
GiLLo's  Case  ;  Matthews'  Case. 

[These  two  cases,  which  had  by  order  of  the  Court  been 
separately  stated  as  representative  cases  in  respect  of  the  facts 
respectively  set  forth  in  them,  were  argued  together.] 


1899. 
March  18. 

GiLLo's  Case. 


GiLLo's  Case. 


a  claimant  to 
a  vote  on  the 


AT  a  Court  held  on  the  4th  October,  1898,  for  the 

OQQvi\m\^  revision  of  the  lists  of  parliamentary  and  local 

with  his  wife  government  electors  for  the  Forest  of  Dean  Division  of 

Sufle*S  ^  *  ^^  county  of  Oloucestery  Albert  Loveridge,  the  appellant, 

motherwas  opposed  the  claim  of  Albert  Gillo  to  be  placed  upon  the 

Ud  no  o^CT  Occupiers'  list  (Division  I.)  for  the  parish  of  Cole/ordy 

means  of  on  the  ground  that  he  had  not  occupied  the  qualifying 

which  she  also  premises  as  owner  or  tenant,  but  only  as  a  lodi?er  with 

lived,  and  in  f.            ,                    ,          i                ,                       .             , 

respect  of  his  mother,  and  that  she  was  both  occupier  and  owner 

which  she  was  .           „ 

entered  in  the  thereoi. 

I'ato  Vwiolf  n,s  .^ 

occupying  It  was  proved  or  admitted  before  the  Revising  Bar- 

ron^was  the*^  rister  that  the  mother's  name  was  on  the  rate  book  as 

anTnwin^^*^  Occupying  owner ;  but,  according  to  the  evidence  of  the 

tained  the  overseer,  that  the  son  was  the  "  breadwinner,"  and  that, 

household,  '                                                                         '                       ' 

and  paid  the  exceptiuff  the  value  of  such  ownership,  she  had   no 

rates  and  ^       o                                                                * 

taxes  out  of  means  of  support,  and  that  the  rates  and  all  other 

Heidy  upon  expenses  of  maintaining  the  home  had  been  since  her 

that  there  was  husband's  death  paid  by  the  son,  who  lived  there  with 

?^t  tiie"^*^^  his  wife  and  children. 

^^!^as  '^^^  Revising  Barrister  held  as  a  fact,  if  it  were 

owner  or  matter  of  fact,  as  law,  if  it  were  matter  of  law,  that 

tenant,  and  '                 '                                                       ' 

that  he  was  under  these  circumstances  the  mother,  beina:  incapable 

not  entitled  "           * 
to  a  vote. 
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of  supporting  herself,  had  placed  her  son  in  the  position  1899. 

of  her  tenant,  that  she  might  thereby  be  able  to  have  a  Lovbbidgb"' 

home  there  with  her  son  and  his  family,  and  that  she  qasdou, 
was  not  the  tenant,  but  that  the  son  was,  and  allowed 


!  the  daim. 


GiLLo's  Cass. 


Due  notice  of  appeal  against  the  said  decision  was 
given,  and  a  case  was  afterwards  stated  by  the  Bevising 
Barrister. 

If  the  decision  of  the  Bevising  Barrister  was  wrong, 
the  name  of  Albert  Gillo  was  to  be  removed  from  the 
Occupiers'  list. 


Matthews^  Case. 


A' 


Mattbewb' 
Case. 


T  the  same  Court,  Albert  Laveridge,  the  appellant,  a  eon  after 
objected  to  the  name  of  James  Mattfmcs  being  his  fa^OT  con- 
retained  on  the  Occupiers'  List  (Division  I.)  for  the  ^^^^^''^ 

township  of  West  Dean,  Lydbrook  Ward,  on  the  ffround  ^^^^y  who 

^  \  '  *^  waa  incapable 

that  he  had  not  occupied  the  qualifying  premises  as  of  supporting 

owner  or  tenant,  but  only  as  a  lodger  with  his  mother,    hia  wife  and 

It  was  proved  or  admitted  before  the  Bevising  Bar-  houseof  which 

rister  that  the  original  agreement  of  tenancy,  consisting  b^^tei^t  to 

merely  of  an  entry  by  the  lessor  in  the  tenant's  rent  but^^^pect 

book  (which  was  not  produced)  of  the  tenant's  name  ^oul'e^s 

and  of  receipts  for  rent,  was  at  a  weekly  rent  and  ?*™®  ^*^ 

^  ^  *"  been  and  re- 

determinable  at  a  week's  notice,  and  had  been  between  mained  on  the 

rate  book. 

the  voter  s  father,  dead  some  years  since,  and  the  lessor.  The  aon  was 

The  mother's  name  remained  on  the  rate  book,  but,  whmer  and 

according  to  the  evidence  of  the  overseer,  the  son  had  ^a  the^^s 

and  taxes  and 
maintained 
the  household  out  of  his  earnings,  but  his  name  was  not  substituted  for  his  father's 
on  the  rent  book.     H^ld,  that  there  was  eyidence  to  support  the  Revising  Barrister's 
dedsbn  that  the  son  occupied  as  tenant  and  was  entitled  to  a  vote. 
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1899. 


LOYESIDOS 
▼. 

Gasdox. 
Matthews' 

Ga8B. 


been  since  the  father's  death  the  ^'  breadwinner,"  and 
the  mother  had  become  incapable  of  supporting  herself, 
and  both  rent  and  rates  had  been  paid  and  the  home 
maintained  by  the  weekly  earnings  of  the  son,  who 
lived  there  with  his  wife  and  children. 

In  the  opinion  of  the  overseer  it  was  a  mere  over- 
sight that  the  son's  name  had  not  been  substituted  for 
his  father's  on  the  rent  book. 

In  the  opinion  of  the  overseer  these  facts  were  all 
known  and  acquiesced  in  by  the  lessor,  who  did  not,  nor 
any  one  on  his  behalf,  attend  any  Court  to  assert  the 
mother's  tenancy  or  repudiate  the  son's. 

The  Eevising  Barrister  held  as  a  fact,  if  it  were 
matter  of  fact,  as  law,  if  it  were  matter  of  law,  that  the 
son,  James  Matthews^  had  been  treated  as  and  was  the 
tenant,  and  disallowed  the  objection. 

Notice  of  appeal  from  the  said  decision  was  duly 
given,  and  a  case  was  afterwards  stated  by  the  Revising 
Barrister. 

If  the  decision  of  the  Eevising  Barrister  was  wrong, 
the  name  of  James  Matthews  was  to  be  removed  from 
the  Occupiers'  list. 


Gillo'bCabe;       William   Graham   for   the    appellant.      These    two 
Matthews' 

Case.        appeals  are  what  are  known  as  "  breadwinner "  cases, 

that  is,  cases  in  which  a  man  living  with  his  mother 

finds  the  means  of  support.    It  is  contended  on  behalf 

of  the  respondents  in  the  two  cases  that  the  fact  that 

the  son  maintains  the  home  and  finds  the  money  to  pay 

the  outgoings  is  sufficient  evidence  that  he  is  tenant  of 

the  premises.    In  certain  districts  this  is  a  very  common 

state  of  things,  and  the  question  extends  beyond  these 

particular  cases.     There  is  a  difference  in  the  facts  of 
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the  two  cases.     In  011^8  Case  there  is  no  landlord,        1899. 
but  the  mother  is  the  owner  of  the  premises  and  the     Lotesxixib 
case  states  that  she  was  on  the  rate  book  as  occupying      Gabdok. 
owner.     The   Revising  Barrister  has  held,   upon  the  giu*o'7cabb- 
statement  of  the  overseer  that  the  son  was  the  "  bread-    ^^q^^^' 
winner  "  and  maintained  the  home  and  paid  the  rates, 
and  that  the  mother  had  no  means  of  support  beyond 
the  ownership  of  the  premises,  that  the  mother  had 
placed  the  son  in  the  position  of  tenant  to  her.     It  is 
submitted  that  there  is  no  evidence  whatever  that  the 
son  was  occupying  as  tenant.     The  mother  wets  in 
occupation  as  owner,  and  there  is  no  ground  upon  which 
the  Revising  Barrister  could  draw  the  inference  of  fact 
upon  which  he  has  based  his  decision. 

In  Matthews'^  Case  the  facts  have  this  difference — 
that  there  was  a  landlord,  and  there  had  been  an  agree-  * 
ment  of  tenancy  between  the  landlord  and  the  father, 
since  dead.  There  is  no  evidence  that  the  son  succeeded 
to  the  tenancy  except  the  opinion  of  the  overseer.  As 
in  Gillo^s  Case^  the  son  was  the  "  breadwinner,"  and 
maintained  the  home  and  found  the  money  for  the 
rent,  rates  and  taxes,  but  the  mother,  who  also  lived  on 
the  premises,  is  stated  to  have  remained  on  the  rate 
book.  There  is,  therefore,  no  evidence  of  any  relation 
between  the  son  and  the  landlord.  There  is  nothing 
but  the  mere  fact  that  he  found  the  money  for  the 
rent.  Pr/;w(2/ac2V?  evidence  having  been  given  by  the 
objector,  the  onus  lay  upon  the  person  objected  to,  the 
son,  of  establishing  that  he  was  tenant.  The  statements 
of  fact  in  the  case  are  merely  as  to  the  son's  means, 
not  statements  as  to  facts  of  tenancy.  The  statements 
of  the  overseer's  opinion  are  not  evidence,  and  the 
Beviaing  Barrister  had  no  grounds  for  his  decision  that 
the  son  was  tenant. 
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1899.  Ellis  Griffiths,  M.P.,  for  the  respondent.    The  only 

LoTXBiDOB    question  the  respondent  has  to  answer  is  whether  there 

Gabqom.      is  *^y   evidence  upon   which  the   Revising  Barrister 

GrLLo*rCAss  •  ^^Id    arrive    at    his    decision. — Kent  v.   Fraser  {a) ; 

^™^'    M'Latighliii  v.  Chambers  {b). 

It  is  submitted  that  apart  from  the  fact  that  the 
mother's  name  was  on  the  rate  book,  all  the  facts  are 
more  consistent  with  a  tenancy  by  the  son.  In  Qiiy% 
Case  the  mother  was  not  tenant.  She  was  owner. 
The  Revising  Barrister  came  to  the  conclusion  upon 
the  facts  that  the  son  was  tenant.  The  only  person 
having  means  and  capable  of  paying  rent  was  the  son. 

[Lord  Russell  of  Killowen,  L.C.J.  But  in  this 
case  there  was  no  rent  to  pay.  There  is  no  evidence  of 
tenancy  to  the  mother.  It  is  true  the  son  paid  the  rates 
in  fact,  but  the  mother  was  owner  and  in  occupation, 
and  her  name  was  on  the  rate  book  as  occupying  owner.] 

It  is  submitted  there  is  some  evidence  of  tenancy.  It 
is  possible  that  the  furnishing  the  means  of  maintaining 
the  home  and  paying  the  rates  and  taxes  by  the  son 
was  taken  into  consideration  by  the  mother  in  lieu  of  a 
fixed  rental.  If  that  is  a  possible  inference  there  was 
evidence  to  justify  a  finding  by  the  Revising  Barrister 
that  the  son  was  tenant  to  his  mother. 

In  Matthews^  Case  there  was  no  document  but  the 
rent  book,  but  the  father's  name  must  have  been  in  that 
and  there  was  a  tenancy  by  him.  After  the  father's 
death  the  tenancy  must  have  been  continued  or  renewed 
with  the  person  who  in  fact  paid  the  rent,  and  that  was 
the  son.    The  Revising  Barrister  was  justified  upon  the 

[a)  Ante,  p.  134,  per  L.C.J,  {b)  (1895)  2  Jr.  R.  497. 
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facts  in  drawing  the  inference  from  that  that  the  son        1899. 

became  the  tenant,  and  that  inference  is  consistent  with     LoysBiDas 

the  overseer's  suggestion  that  it  was  an  oversight  that      gas^m. 

the  son's  name  had  not  been  substituted  for  the  father's  q^^^S^q 

on  the  rent  book.     The  landlord  was  not  called  to  dis-    Matthbwb' 

Case. 

prove  the  right  claimed  by  the  son,  and  there  was 
evidence  to  support  the  holding  of  the  Eevising 
Barrister. 

Lord  Eussell  op  Killowen,  Ij.C.J.  I  think  there 
is  a  material  difference  between  the  two  cases  before  us, 
and  I  will  consider  them  separately  though  they  have 
been  properly  grouped  together  for  the  purpose  of  the 
argument. 

I  will  deal  with  Oilh^s  Case  first.  The  facts  are  Gillo'sCabb. 
these.  Gillo  claimed  to  be  placed  on  the  Occupiers' 
List  for  the  parish  of  Coleford^  on  the  ground  that  he 
had  occupied  for  the  qualifying  period  as  tenant  the 
premises  in  question.  His  claim  was  objected  to  by 
the  present  appellant  on  the  ground  that  he  had  not  a 
proper  qualification  as  owner  or  tenant. 

Now  what  is  the  position  upon  an  objection  of  that 
kind  being  taken  P  In  the  case  of  a  claimant,  what  has 
he  to  establish  if  his  claim  is  challenged  ?  The  lists  of 
claimants  are  revised  under  the  provisions  of  the  Parlia- 
mentary Registration  Act,  1843  (a),  subsequently  in- 
corporated by  the  Representation  of  the  People  Act, 
1867  (6).  Under  these  provisions  a  claimant  must 
show  in  the  first  place  that  he  has  given  due  notice  of 
his  claim,  and  that  he  has  occupied  the  qualifying 
prenusee  for  one  year  as  owner  or  tenant. 


(a)  6  Viei.  cap.  18,  sects.  37,  (*)   30    &    31    Viei,    cap.    102, 

38,  39.  sect.  30  (2). 
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1899.  In  the  case  of  a  person  already  on  the  list  to  whose 

LoYEKiBOB    ^ote  objection  has  been  taken,  the  regulations  contained 

Gabdoh.      ^  th®  Parliamentary  and  Municipal  Registration  Act, 

Gjluo'bCase,  l^'^S,  sect.  28,  sub-sects.  10  and  11,  show  what  the 

duty  and  obligation    of  the  objector  and  the  person 

objected  to  in  view  of  that  objection  respectively  are. 

Sub-section  10  requires  the  objector,  not    being    an 

overseer,    to   prove  his  notice  of  objection  and  give 

prtmd  facie  proof  of  the  ground  of  his  objection.     If 

such  pn'md  facie  proof  is  given  by  the  objector,  then 

sub-section  11  provides  that  unless  the  person  objected 

to  appears  and  proves  that  he  is  entitled,  the  Revising 

Barrister  shall  expunge  his  name. 

What  was  the  precise  course  that  was  followed  by  the 
Revising  Barrister  in  this  case  we  do  not  know.  We 
must,  however,  consider  upon  the  facts  presented  to  the 
Court  in  the  case  that  has  been  stated,  whether  there 
is  any  evidence  upon  which  the  Revising  Barrister 
could  properly  find  that  the  claimant  was  entitled  to  a 
vote. 

In  my  judgment  the  claimant  in  Gillo^s  Case  was  not 
so  entitled  and  there  was  no  evidence  upon  which  the 
Revising  Barrister  could  so  find.  I  will  state  my 
reasons.  Paragraph  2  of  the  case  states:  "It  was 
proved  or  admitted  before  me  that  the  mother's  name 
was  on  the  rate  book  as  occupying  owner."  That  is 
a  circumstance  that  may  be  looked  at,  but  it  is  not  a 
conclusive  fact,  nor  is  it  evidence  on  the  question  of 
tenancy.  There  is,  therefore,  an  absence  in  this  case 
of  one  of  the  facts  which  is  very  important  in  relation 
to  the  question,  who  is  in  occupation  as  te^iant  of  these 
premises?  For  here  the  cottage  is  owned  by  the 
mother,  and  it  is  not  a  question  whether  she  or  the  son 
is  tenant  to  some  other  person  who  is  landlord. 
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The  case  proceeds  thus   [His   Lordship   read   the        1899. 
remainder  of  para.  2  and  para.  3]  : — ^Now  nobody  says    Lovebidob 

y, 

that  the  mother  was  tenant.  She  was  the  owner  and  Qaxdov, 
was  entered  in  the  rate  book  as  occupying  as  owner,  GiLLo^CAaB. 
and  when  the  Eevising  Barrister  finds  that  the  son 
had  been  placed  by  her  in  the  position  of  her  tenant, 
there  is  no  single  circumstance  set  forth  in  the  case  to 
justify  that  finding  of  fact  that  she  made  her  son  her 
tenant.  It  would  be  necessary  to  show  some  arrange- 
ment for  a  tenancy;  for  instance,  that  for  a  mere 
nominal  rent  the  son  should  occupy  as  tenant  and  pay 
the  rates  and  find  the  money  for  the  maintenance  of  the 
home.  I  cannot  doubt  that  what  took  plsice  here  was 
that  after  the  father's  death  the  son  continued  to  live 
in  the  house,  succeeding  to  the  sort  of  occupation  the 
father  had,  while  the  mother  was  continuously  treated 
as  the  occupying  owner.  There  is  no  fact  here  suffi- 
cient to  suggest  a  reasonable  inference  that  the  son  ever 
became  tenant.  The  case  suggests  a  legally  impossible 
position,  the  mother  occupying  as  owner  concurrently 
with  the  son's  occupation  as  tenant.  There  is  an 
absence,  therefore,  of  any  evidence  of  an  arrangement 
of  tenancy  by  the  claimant,  and  the  Revising  Barrister 
has  drawn  a  conclusion  which  there  is  no  evidence  to 
support.  The  appeal  must  be  allowed  and  Oillo^s 
name  expunged. 

In  the  other  case,  Matthews^  Case,  I  need  not  repeat    Matthews' 
the  observations  I  have  already  made  upon  the  statutes  ^  ' 

and  regulations.  This  case  is  not  complicated  with 
the  fact  of  ownership  and  occupation  as  owner  by  the 
mother.  The  facts  necessary  to  bear  in  mind  are 
stated  in  paragraphs  2,  3,  and  4  of  the  case.  Put 
more  dearly,  we  have  it  that  the  original  agreement  of 
tenancy  was  between  the  father,  since  dead,  and  the 
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1899. 


loybbidob 

Gabdox. 

Matthews' 
Case. 


landlord,  and  the  father's  name  was  entered  in  the  rent 
"  book  as  the  tenant.  Paragraph  3  states  that  the 
mother's  name  remained  on  the  rate  book.  It  is  not 
stated,  and  we  do  not  know,  whether  the  father  was 
ever  on  the  rate  book,  but  at  any  rate  he  was  the  party 
to  the  agreement  of  tenancy.  The  remaining  facts  set 
out  in  paragraph  3  are  similaT  to  those  of  Gillo^s  Case. 
Then  in  paragraphs  4  and  5  the  overseer's  opinion  is 
stated,  and  in  his  opinion  all  these  facts  were  known  to 
and  acquiesced  in  by  the  lessor. 

Upon  that  the  Bevising  Barrister  finds  as  a  fact  that 
the  son  was  tencmt  of  the  qualifying  premises.  The 
question  is,  was  there  any  evidence  to  support  that 
finding?  I  think  on  the  whole  that  there  was  some 
evidence  upon  which  the  Revising  Barrister  might  arrive 
at  that  conclusion. 

I  will  state  my  reasons.  Let  me  test  it  this  way. 
If  the  landlord  brought  an  action  for  rent  against  the 
son,  would  the  son  have  any  answer  to  the  claim? 
The  circumstances  which  would  appear  are  these: 
the  mother  having  no  means,  the  son  had  found  the 
means  of  maintaining  the  household,  living  there  with 
his  wife  and  family  ;  he  had,  in  fact,  paid  the  rent  and 
the  rates  and  taxes.  Upon  those  facts  being  proved, 
could  the  son  successfully  contend  that  he  was  not  the 
tenant  ?  In  my  opinion  he  could  not.  That  is  a  severe 
test,  and  more  perhaps  than  is  required.  But  for  the 
purpose  of  our  present  decision  I  am  of  opinion  that, 
taking  into  account  the  whole  of  the  facts,  there  were 
circumstances  sufficient  to  prevent  our  saying  that  there 
were  not  reasonable  grounds  upon  which  the  Revising 
Barrister  could  come  to  the  conclusion  at  which  he  has 
arrived.  In  Matthetca^  CasCy  therefore,  the  appeal  must 
be  dismissed. 
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Grantham,  J.  "With  respect  to  Gilhi's  Case  I  am  1899. 
of  the  same  opinion  and  have  nothing  to  add.  With  Loyebidob 
regard  to  Matthews^  CasCy  though  there  is  a  difference  OAmoK. 
between  my  view  and  that  of  my  Lord,  it  is  so  slight  (Jillo'Tcase  • 
that  I  do  not  propose  to  differ  from  the  decision  of  the  MAramwa' 
Court ;  but  I  wish  to  say  that  in  my  view  of  this  kind 
of  case  it  is  not  satisfactory  that  the  Revising  Barrister 
should  take  the  mere  opinion  of  the  overseer  as  proof 
of  facts,  or,  in  order  to  escape  from  an  uncertainty  or 
possible  mistake  as  to  the  facts,  should  state  an  alter- 
native finding  of  fact  and  law.  Whether  the  son  is 
tenant  or  not  is  a  question  not  of  law,  but  of  fact. 
What  we  have  here*  is  a  statement  that  an  agreement 
between  the  landlord  and  the  father  was  proved  or 
admitted,  and  then  something  inconsistent  with  that, 
namely,  that  the  mother's  name  remained  on  the  rate 
book.  Some  explanation  of  that  should  surely  have 
been  forthcoming.  The  statement  of  the  overseer  that 
the  son  paid  the  rent,  and  that  in  his  opinion  it  was  an 
oversight  that  the  son's  name  had^  not  been  substituted 
for  his  father's  on  the  rent  book,  is  not,  to  my  mind, 
sufficient  to  support  the  finding  of  the  Revising  Bar- 
rister that  the  son  was  the  tenant,  and  I  should  have 
been  inclined  to  have  the  case  sent  back.  I  do  not, 
however,  wish  to  differ  from  the  rest  of  the  Court,  but 
desire  to  clearly  state  my  view  that  the  Revising 
Barrister  should  not  act  on  the  mere  opinion  of  the 
overseer,  or  allow  it  to  take  the  place  of  his  own  judg- 
ment upon  the  facts,  but  should  require  proper  proof  of 
the  necessary  facts  in  each  case.  Subject  to  these 
observations,  I  agree  in  the  decision  of  the  Court. 

Wright,  J.    I  agree  with  the  judgment  of  the  Lord 
Chief  Justice.     If,  in  Grind's  Casey  the  owner  had  been 
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1899.       some  other  person  than  the  mother,  and  the  son  had 

LovHBiDOB     paid  the  rent  to  suoh  other  person,  I  do  not  think  we 

Gamk)m.      could  have  interfered  with  the  finding  of  the  Eevising 

Gillo'Tcasb  •  Barrister.     But  there  is  no  evidence  of  any  tenancy  at 

Matthews*    ^11  here.     The  mother  was   owner  and   living  on  the 

premises,  and  there  was  no  evidence  of  any  tenancy, 

which  has  a  well-known  meaning,  between  the  son  and 

the  mother. 

In  Mattheica'^  Case  I  agree  that  there  was  some 
evidence  that  the  son  was  tenant  to  the  landlord,  a  third 
party,  in  the  fact  that  he  paid  the  rent  to  him. 

Appeal  in  Gillo^s  Case  allowed. 

Appeal  in  Matthews^  Case  dismissed. 

Leave  to  appeal  to  the  Court  of  Appeal  in  Matthews* 
Case  refused. 


Solicitors — For  the  Appellant,  AyrtoUy  Biscoe  and 
Barclay, 

For  the  Eespondent,  Cobb  and  Cobb. 
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Prescott,  Appellant ;  Lee,  Respondent.  1898. 

c.  A. 
AT  a  Court  held  for  the  revision  of  the  lists  of  voters        i899. 

for  the  parliamentary  borough  of  Strand,  Francis       J**iy^' 

C.  Hunt  objected  to  the  name  of  Thomas  PrescoH  being  ^.*  ?o*i«f  ^f 
*  °  objection  to 

retained  on  Division  I.  of  the  general  Occupiers'  List  the  vote  of  a 

^  ^  person  on  the 

of  voters  for  the  parish  of  St.  Martui-in'the-Fields  in  the  Occupiers* 

liiflt  in  a 
said  borough.  borough  the 

The  entry  of  the  said  name  in  the  said  list  veas  as  tentionaUj, 

•  11  ,  **  but  under  a 

lOllOWS ',  misapprehen- 


F&E800IT, 

Thohaa. 


35,  Great  Queen 
8treet. 


Houses  in  sue-     ^'   Tk-~«-T«^^  4.^  sio^i  a*  w 


cession. 


51,  Drury  Lane  to  ~r*  w 

law,  gave  as 

The  objection  was  good  in  substance  and  was  duly  ^J^*'^ 
served  and  was  correct  in  form,  except  that  the  place  of  address  which 

'  -^  *  was  not  his 

abode  of  the  objector  was  incorrectly  given.  S^^^  ^^^ 

The  objection  was  signed  ^^  Francis   C.  Hunt,^  of  of  business, 

which  was  hi<i 

106,  Drury  Lane.     The  objector's  true  place  of  abode  qualifying 
was  50,  Nelson  Eoad,  Wimbledon,  and  not  106,  Drury  other  respect^ 

J  the  notice  was 

■LAne.  in  accordance 

The  address  "  106,  Drury  Lane  "  was  inserted  by  a  ^*^i^°t^ 
mistake  on  the  part  of  the  objector,  who  thought  that  ^Ifii^^Ser™" 
he  ought  to  give  his  address  within  the  borough  and  i?^^".  "^^ 
not  an  address  outside  the   borough.      The  address  nster  found 

^  that  it  was  a 

"  106,  Drury  Lane  "  was  the  objector's  qualifying  pro-  mistake,  and 

that  no  one 

perty  in  the  borough,  and  was  a  shop  in  which  the  was  misled, 
objector  could  be  found  the  greater  port  of  every  week-  the  notice. 
day.    The  objector's  place  of  abode  was  stated  in  the  j^ditLaeii 

of£illowen, 
L.G.J.,  and 
Laufranee,  J.  {Wtllty  J.,  dissenting),  that  this  was  a  mistake  which  the  Kevising 
Barrister  had  power  to  amend.  By  JTilUf  J.,  that  '^ mistake'*  in  section  28  of 
41  &  42  Vict.  6.  26,  did  not  include  mistakes  of  law.  Meld,  by  Court  of  Appeal 
ILuutteif,  M.B.,  and  Smith  and  JRomer^  L.  JJ.),  affirming  the  decision  of  the  Divisional 
Court,  that  *<  mistake  "  included  mistakes  of  law  as  well  as  of  fact. 
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1898.       second  column  in  the  Overseers'  List  as  "  50,  Nelson 


Pbesoott      Road,  Wtmbledon.^^     Neither  the  said  Thomas  Prescott 


V. 


Le^.  nor  anyone  else  was  afiPected  in  any  way  by  the  in- 
correct statement  of  the  objector's  place  of  abode. 

The  Eevising  Barrister  amended  the  objection  by 
adding  the  words  "  and  of  60,  Nelson  Eoad,  JFimbledon/^ 
and  struck  out  the  name  of  ThoniaJi  Prescott  from  the 
said  list. 

If  the  Court  should  be  of  opinion  that  the  Eevising 
Barrister  had  no  power  to  amend  the  objection  by 
adding  the  objector's  true  place  of  abode,  or  that 
under  the  circumstances  he  exercised  his  power  of 
amendment  unfairly,  the  register  was  to  be  amended 
by  inserting  the  name  of  Thomas  Prescott  in  the 
said  list. 


W,  Graham  for  the  appellant.  The  objector,  instead 
of  giving  the  place  of  his  abode,  has  given  another 
address,  which  is  merely  that  of  his  qualifying  property 
in  the  borough.  It  is  not  a  mistake,  for  it  was  inten- 
tionally done,  and  it  is  a  departure  from  the  statutory 
form.  The  Eevising  Barrister  had,  therefore,  no  dis- 
cretion to  amend.  The  Courts  have  repeatedly  held 
that  a  material  variance  from  the  prescribed  forms  can- 
not be  cured.  The  question  arises  on  the  Order  in 
Council  known  as  the  Eegistration  Order,  1895,  which 
has  the  force  of  a  statute.  By  that  Order  it  is  "  ordered 
that  the  former  instructions,  precepts,  notices  and 
forms,  shall  be  altered  accordingly,  and  that  the  instruc- 
tions, precepts,  notices  and  forms  in  the  Schedules  to 
this  Order  shall  be  observed  and  be  valid  in  law."  The 
form  of  notice  of  objection  in  question  is  Form  (I)  in 
Schedule  III.   of  that  Order  relating  to  occupation 
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electors  in  boroughs,  and  it  is  required  to  be  signed  by        1898. 
the  objector  as  follows : —  Pbescott 

"  (Signed)  A.  B.  \_piace  of  abode']  on  the  list  of 
Parliamentary  Electors  and  Burgesses,  or 
County  Electors  [or  on  the  one  or  the  other]  for 
the  parish  [or  township]  of  ." 

It  may  be  that  if  the  parliamentary  list  were 
searched,  the  objector's  place  of  abode  might  be  dis- 
covered ;  but  a  man  is  not  bound  to  go  and  search  the 
register  for  that  purpose.  If  the  statute  says  that  the 
name  and  place  of  abode  must  appear  on  the  notice,  it 
must  be  put  on  the  notice.  Here  the  objector  did  not 
give  his  place  of  abode.  He  intentionally  gave  another 
address  which  is  not  his  place  of  abode:  Harlow  v. 
Smith  {a). 

It  is  said  that  was  a  mistake,  because  he  thought  his 
business  address  being  within  the  borough  was  the 
address  he  ought  to  give.  But  an  error  of  reasoning 
as  to  what  he  ought  to  do  is  not  a  mistake  within  the 
meaning  of  section  28,  sub-section  2  of  the  Parlia- 
mentary and  Municipal  Registration  Act,  1878  (6), 
which  gives  the  Revising  Barrister  power  to  amend 
mistakes.  That  only  applies  to  mistakes  in  fact,  where 
a  man  by  a  slip  does  something  he  does  not  intend,  as 
in  the  recent  case  of  Kitchen  v.  Johnson  (c),  where  by  a 
slip  the  number  of  a  house  was  given  as  31  instead 
of  33. 

But  where  a  person  intentionally  puts  down  an 
address  which  is  not  his  place  of  abode,  that  is  not  a 
mistake,  and  the  Revising  Barrister  has  no  power  to 
alter  it. 

(a)  Fox  ^  Smith,  293.  (<?)  Ante,  p.  171 ;  (1899)  1  Q.  B. 

[b)  41  &  42  net.  cap.  26.  95. 
VOL.  I.  B 
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1898.  Smith  v.  Chandler  (a)  was  a  case  decided  upon  the 

Pmsoott      similar  forms  prescribed  under  section  18  of  the  Regis- 

Lke.  tration  Act,  1885  {b).  There  a  lodger  claimant  had 
delivered  a  notice  of  claim,  in  which  the  declaration  of 
the  attesting  witness  was  not  dated.  That  was  held  to 
be  a  material  variance  from  the  statutory  form,  and  to 
invalidate  the  claim.  It  was  also  held  by  Lord  Coleridge^ 
L.C.J.,  that  as  the  omission  was  deliberately  made  it 
was  not  a  mistake,  and  therefore  the  Revising  Barrister 
had  no  power  to  amend. 

Lawless  for  the  respondent.  There  is  no  case  here  of 
an  attempt  to  mislead.  Smith  v.  Chandler  (a)  was  a 
very  different  case.  There  the  Revising  Barrister 
found  that  the  omission  was  deliberately  made,  and  that 
it  was  material.  It  did  not,  therefore,  come  within  the 
saving  words  of  section  18  of  the  Registration  Act, 
1885  {b)  :  "  a  disregard  of  any  form  or  instruction  shall 
not  of  itself  invalidate  any  list,  notice,  or  other  thing." 
Here  the  finding  is  that  the  address  was  an  address  of 
the  objector  at  which  he  could  every  day  be  found — 
that  he  gave  it  simply  under  the  mistaken  view  that  it 
was  the  address  he  ought  to  give,  and  that  neither  the 
person  objected  to  nor  anyone  else  was  in  any  way 
affected  by  it.  Those  findings  bring  the  case  within 
the  decision  of  Adams  v.  Bostock  (c),  where  the  Revising 
Bairister  found  that  no  one  had  been  misled  or  deceived, 
and  it  was  held  that  the  omission  to  insert  the  place  of 
abode  was  a  "  mistake  '*  which  could  be  amended.  So 
in  the  present  case  the  amendment  was  properly  made, 
for  although  the  saving  words  at  the  end  of  section  18 


(a)  Fox  ^  Smith,  129 :  22  Q.  B.  {b)  48  VieU  cap.  16. 

D.  208.  (e)  Colt.  276  ;  8  Q,  B,  2).  259. 
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of  the  Eegistration  Act,  1885  (<?),  are  not  repeated  in        1898. 
the  substituted  provisions  of  the  Eegistration  Order,      Pbe8oott 
1895,  they  are  to  be  implied  and  the  same  construction         Lek. 
given.    The  recent  repeal  of  section  18  of  the  Act  of 
1885  {a)  by  the  Statute  Law  Revision  Act,  1898  (ft), 
has  not  altered  the  law. 

[Lord  Eussell  of  Killowen,  L.C.J.  Adanis  v. 
^stock  (c)  seems  to  be  in  point.  There  the  objector 
described  himself  as  on  the  list  of  parliamentary  voters 
'or  the  pariflh  of  Sorsham,  and  it  was  found  that  infor- 
mation was  given,  though  informal  and  incomplete, 
*^ereby  he  might  be  found.  That  appears  to  be  the 
«»8e  here.] 

Yes,  and  the  ground  of  the  judgment  in  that  case 
was  that  no  one  was  misled  or  deceived. 

[Wills,  J.  Surely  that  groimd  only  goes  to  the 
question  of  the  exercise  of  his  discretion  by  the  Eevising 
Barrister.  It  does  not  assist  us  on  the  question  whether 
this  was  a  "  mistake  "  or  not  ?] 

The  Court  appears  to  have  always  considered  it 
relevant  and  material.  In  Hicks  v.  Stokes  (d)  it  was 
contended  that  the  notices  of  objection  were  invalid 
because  the  "place  of  abode"  was  not  sufficiently  stated. 
It  was  found  as  a  fact  that  no  one  was  misled,  and  upon 
that  ground  the  Court  upheld  the  Eevising  Barrister's 
amendment.  That  was  a  case  of  an  insufficient  state- 
ment. Adams  v.  Bostock  {c)  was  a  case  of  an  omission  to 
state  the  place  of  abode  at  all.     Applying  the  principle  of 

(a)  48  Viet,  cap.  15.  [c)  Colt.  276 ;  8  Q.  ^.  I).  259. 

(*)  61  &  62  Viet.  cap.  22.     {d)  Fox  ^  Smith,  303  ;  (1893)  1  Q.  B.  124. 
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^^^^'       those  decisions  to  the  present  case,  the  statement  in  the 

Pbesoott      notice  of  a  wrong  place  of  abode  is,  if  it  be  found  that 

Leb.        no  one  has  been  misled  or  any  way  affected,  equally 

a  mistake,  whether  it  be  given  under  a  mistaken  view 

of  what  is  required  or  by  a  slip  in  stating  what  the 

person  intends  to  state. 

&raham  in  reply.  The  question  whether  this  is  a 
material  disregard  of  the  statutory  form  is  not  to  be 
determined  by  the  consideration  whether  or  not  anyone 
has  been  misled  by  it.  Section  18  of  the  Eegistration 
Act,  1885,  is  repealed,  and  the  Eegistration  Order, 
1895,  requires  strict  compliance  with  the  forms.  It  is 
clear  upon  the  authorities  that  the  shop  where  a  man 
merely  carries  on  his  business  is  not  his  abode,  and  here 
it  was  given  intentionally.  There  was  no  mistake  at 
all  in  the  statement  in  the  list,  but  merely  an  error  in 
the  mind  of  the  objector.  It  was  a  departure  from 
the  form  and  could  not  be  cured  by  amendment: 
Humphrey  v.  Earle  (a)  and  Smith  v.  Chaiidler  (i).  In 
those  cases  there  was  no  allegation  that  anyone  was 
misled  or  deceived. 

Lord  Eussell  of  Killowen,  L.O.J.  In  this  case 
I  have  the  misfortune  to  differ  from  my  brother  Wills,  J., 
but  as  I  have  formed  my  own  judgment  I  am  bound  to 
give  effect  to  it.  It  is  to  be  observed  in  the  first  place 
that  this  is  not  a  case  in  which  the  Eevising  Barrister 
having  exercised  his  discretionary  power,  if  in  fact  he 
had  such  power,  has  refused  to  amend,  and  this  Court 
is  being  asked  to  override  his  discretion  and  to  say  that 

(a)  Fox  i  Smith,  39  ;  20  Q.  B.  (b)  Fox  ^  Smith,  129  ;  22  Q.  B. 

n,  294.  D.  208. 
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he  ought  to  have  amended.     The  Hevising  Barrister       1B98. 
thought  he  had  the  right  to  exercise  his  discretion  to     Pbesoott 
amend,  and,  if  he  had,  I  think  all  the  members  of  this        Leb. 
Court  are  agreed  that  it  cbji  not  be  said  that  there  was 
any  such  want  of  information  or  attempt  to  withhold  it 
or  to  mislead  as  should  have  led  the  Hevising  Banister 
not  to  exercise  his  discretion  in  the  way  he  did. 

We  are  not  asked  to  overrule  his  discretion ;  but  the 
question  is  whether  he  had  any  power  to  amend  in  this 
ease.    In  my  judgment  he  had. 

The  case  is  this.  Under  section  18  of  the  Eegistra- 
tion  Act,  1885  (a),  certain  forms  and  instructions  were 
set  out  in  schedules  to  the  Aot^  and  the  section  provides 
with  regard  to  them  that  they  "  shall  be  used  and 
observed  in  all  cases  to  which  they  apply  ....  but  a 
disregard  of  any  form  or  instruction  shall  not  of  itself 
invalidate  any  list,  notice,  or  other  thing."  In  my 
opinion,  by  that  enactment  the  Legislature  intended  to 
lay  down  rules  which  should  insure  substantial  uni- 
formity in  the  forms  to  be  used  in  proceedings  under 
the  Act,  but  it  was  not  intended  to  defeat  claims 
otherwise  valid  by  reason  of  their  not  following  strictly 
the  forms  prescribed.  In  other  words,  no  slavish  ad- 
herence to  the  forms  was  required,  but  if  the  informa- 
tion was  substantially  given  which  the  forms  set  out  in 
the  schedules  were  intended  to  secure,  the  Court  ought 
not  to  deal  technically  with  any  deviation  from  the  pre- 
scribed form. 

This  is  what  the  Legislature  must  naturally  have 
intended.  In  dealing  with  popular  franchises  and 
rights  it  was  not  considered  desirable  that  the  exercise 
of  these  rights  should  be  coupled  with  such  extreme  and 

(«)  48  Vict.  cap.  16. 
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1898.  special-pleading  nicety  as  to  require  the  assistance  of 
Pbescott  paid  experts.  But  I  agree  that  laxity  must  not  be 
lL.  permitted  and  a  line  must  be  drawn.  The  difficulty  is 
to  say  where.  I  should  say  the  line  may  be  drawn 
where  the  matter  becomes  material,  at  the  point  I  have 
already  suggested.  That  is  to  say,  where,  although 
there  has  not  been  a  literal  compliance  with  the  form, 
but  the  form  has  been  departed  from,  there  has  been  a 
substantial  conformance  in  furnishing  all  the  informa- 
tion required,  the  Revising  Barrister  has  power  to 
amend.  That  was  the  state  of  the  law  under  the  Act 
of  1885  {a). 

These  matters  are  now,  however,  governed  by  an 
Order  in  Council  dated  the  8th  March,  1895,  made 
under  the  powers  of  the  Local  Government  Act,  1888, 
and  known  as  the  Registration  Order,  1895.  The  in- 
structions, precepts,  notices  and  forms  imder  the  Regis- 
tration of  Electors  Acts  now  in  use  are  set  forth  in  the 
schedules  of  this  Order,  which  does  not  repeat  the 
saving  words  contained  in  the  repealed  section  18  of 
the  Act  of  1885  (a),  but  in  directing  the  use  of  the 
altered  instructions,  precepts,  notices  and  forms  merely 
provides  "that  the  instructions,  precepts,  notices  and 
forms  in  the  schedules  to  this  Order  shall  be  observed 
and  be  valid  in  law." 

Now  does  that  direction  exclude  the  provision  con- 
tained in  section  18  of  the  Act  of  1885(a),  that  "a 
disregard  of  any  form  or  instruction  shall  not  of  itself 
invalidate  any  list,  notice,  or  other  thing  "?  In  the 
case  we  were  dealing  with  yesterday  (b),  all  the  members 
of  this  Court  were,  I  think,  agreed  that  the  same  con- 
struction was  to  be  given  to  the  provisions  of  the  Regis- 
tration Order  as  to  the  language  of  section  18  of  the 

(a)  48  Vict.  cap.  15.  {b)  Linforth  v.  Butler,  ante,  p.  162. 
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Aot  (fl),  namely,  that  a  mere  disregard  of  the  literal        1^^^- 
form,  whether  of  notice  of  claim  or  objection,  should     Pbesoott 
not  be  held  to  invalidate  it.     If  that  be  so,  I  should        Lsb. 
apply  to  the  construction  of  the  Order  in  Council  the 
observations  I  have  already  made  as  to  the  construction 
of  the  statute.     Therefore,  while  the  statute  has  laid 
down  that  for  the  sake  of  .uniformity  certain  forms  and 
instructions  are  to  be  observed,  but  that  non-compliance 
shall  not  of  itself  invalidate  them,  we  are  in  the  same 
way  to  hold  that  if  now  they  answer  the  substantial 
requirements  of  the  Registration  Order,  that  is  sufficient 
for  their  validity. 

The  first  question  then  that  arises  is  rather  a  narrow 
one.  The  fievising  Barrister's  powers  of  amendment 
are  determined  by  section  28  of  the  Parliamentary  and 
Municipal  Begistration  Act,  1878  (4),  and  for  this  pur- 
pose I  need  only  refer  to  the  2nd  sub-section :  "  He 
may  correct  any  mistake  which  is  proved  to  him  to 
have  been  made  in  any  claim  or  notice  of  objection." 
It  follows  upon  the  mere  reading  of  that  sub-section 
that  if  the  insertion  of  this  address  by  the  objector  was 
a  mistake,  the  Revising  Barrister  had  jurisdiction  to 
correct  it ;  if  not,  he  had  no  such  authority.  This  point, 
therefore,  is  narrowed  still  farther.  Was  this  a  mistake? 
For  if  it  was  not,  he  had  no  authority  to  amend  and 
we  must  overrule  his  decision. 

I  will  consider  the  question  first  apart  from  autho- 
rity. Was  this  a  "  mistake  "  ?  The  law  is  that  any 
person  who  is  a  voter  in  the  parliamentary  borough 
in  question  may  give  notice  of  objection  to  the 
name  of  any  other  person  being  inserted  in  the  list 
for  that  borough.     That  is  provided  by  section  17  of 

(«)  48  Viet.  cap.  15.  {b)  41  &  42  Vici.  cap.  26. 
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1898.  the  Parliamentary  Registration  Act,  1843  (a).  There- 
Pbescoit  fore  as  the  person  objecting  in  the  present  case  was 
Leb.  admittedly  on  the  register  for  the  Strand  borough,  lie 
was  entitled  to  give  that  notice.  It  is  also  involved  by 
reason  of  the  fact  of  his  being  a  voter  that  his  name 
appeared  on  the  existing  register  in  the  following  con- 
nection :  First,  his  name,  then  his  place  of  abode,  next 
the  nature  of  his  qualification,  and  lastly,  the  description 
of  his  qualifying  property.  All  this  information  is  there 
given. 

He  then  proceeds  to  give  the  notice  of  objection,  and 
he  gives  it  in  this  form,  in  all  respects  conformably  to 
the  form  prescribed  in  the  schedule  to  the  Registration 
Order  with  this  exception,  that  he  signs  it  "  Francis 
C.  Hunt,"  "  of  106,  Drury  Lane."  Some  little  attention 
must  be  drawn  to  the  ecact  form  of  the  notice,  whicb  is 
as  follows : — 

[His  Lordship  read  the  form  down  to  "  (Signed)  A.  B. 
of  {place  of  abode).'''] 

Now  follow  these  words,  "  on  the  list  of  parliamentary 
electors  and  burgesses  for  the  parish  of  ."    So  the 

information  is  given  that  "  I  am  objecting,  I,  Francis 
C.  Hunt,  of  106,  Drury  Lane,  on  this  list  of  voters." 
Now  that  is  not  his  place  of  abode,  though  it  is  a  place 
where  he  resides,  but  there  is  a  distinction  between 
"  place  of  abode  "  and  "  residence."  He  gives,  in  fact, 
his  place  of  business  under  a  belief,  which  is  not  un- 
natural, that  he  ought,  being  an  elector  of  the  Strand 
borough,  to  give  an  address  within  the  area  of  the 
borough  of  which  he  as  well  as  the  person  to  whom  he 
objects  is  an  elector,  his  abode  being  50,  Nelson  Road, 
Wimbledon,     He  gives  this  address  by  mistake,  so  the 

(a)  6  Viet.  cap.  18. 


LXII  VICTORIA.  207 

Eevifiing  Barrister  finds.     The  case  states :  "  The  ad-        1898. 
dress,  *  106,  Drury  Lane,'  was  inserted  by  a  mistake  on     Pbesoott 
the  part  of  the  objector,  who  thought  that  he  ought        Lbb. 
to  give  his  address  within  the  borough.     The  address 
*  106,  Drury  Lane '  was  the  objector's  qualifying  pro- 
perty in  the  borough,  and  was  a  shop  in  which  the 
objector  could  be  found  the  greater  part  of  every  week- 
day.    The  objector's  place  of  abode  was  stated  in  the 
second  column  in  the  Overseers'  List  as  *  50,  Nelson 
Bead,  Wimbkdon,^      Neither  the  said  Thomas  Prescott 
nor  anyone  else  was  affected  in  any  way  by  the  in- 
correct statement  of  the  objector's  place  of  abode." 

That  makes  it  clear  that  all  the  information  required 
was  given,  and  that  there  was  no  intention  to  deceive, 
and,  most  important  of  all,  that  it  was  a  "  mistake." 

But  it  is  contended  that  the  word  "  mistake  "  ought 
to  have  a  restricted  meaning.  It  is  admitted  that  if  by 
mistake  the  man  had  entered  his  place  of  abode  in- 
correctly that  could  be  remedied,  but  it  is  said  that  such 
a  wrong  entry  which  is  not  a  mistake  in  fact  but  in  law 
only  can  not.  I  cannot  see  why  in  the  exercise  of  the 
Bevising  Barrister's  discretion  a  mistake  in  law  should 
not  be  rectified. 

"We  know  of  course  that  the  law  deals  differently  in 
some  ways  in  respect  of  mistakes  of  law  and  of  fact,  for 
instance  in  the  case  of  actions  for  the  recovery  of  money 
paid.  But  that  throws  no  light  on  the  present  question, 
and  I  am  of  opinion  that  the  deliberate  giving  106, 
Drury  Lane,  in  this  notice  as  the  objector's  place  of 
abode  in  the  belief  that  that  was  what  the  law  required, 
was  a  "  mistake  "  within  the  meaning  of  the  Act. 

The  authorities  taken  as  a  whole  seem  to  me  to  sup- 
port the  view  upon  which  I  have  been  insisting.  I  will 
refer  to  them  in  order  of  date,  in  which  way  you  can 
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1898.       always  see  the  direction  of  the  ourrent  of  the  decisions 
Fbesooit      and  better  appreciate  them. 
Lee.  The  first  case  is  Adains  v.  Bostock  (a),  which  seems 

to  me  a  very  strong  case.  There  the  objector  in  his 
form  of  notice  of  objection  gave  no  address,  no  place  of 
abode,  but  merely  described  himself  as  ^'  on  the  list  of 
parliamentary  voters  for  the  parish  of  HordtamP  That 
the  objector  in  the  present  case  has  done,  and  he  has  done 
more,  having  given  his  place  of  abode  as  he  thought  it 
should  be  given.  Now  what  did  the  Court  do  in  that 
case  ?  It  was  found  in  the  case  stated  that  Bosiock^  the 
objector,  was  a  very  weU-known  person,  that  there  was 
no  other  person  on  the  list  of  voters  for  Horsham, 
and  that  the  words  "  of  Sorsham  "  would  have  suffi- 
ciently described  his  abode.  Now  these  were  all  things 
which  went  to  show  a  good  reason  why,  if  the  power  to 
amend  existed,  the  Bevising  Barrister  should  exercise  it 
by  amending,  but  not  serving  to  show  whether  the 
omission  in  the  notice  was  a  '^  mistake."  The  Bevising 
Barrister  corrected  it  as  being  a  "  mistake  "  by  inserting 
the  words  "  of  SorshamJ^  The  case  came  before  Denman 
and  Boiceriy  J  J.,  who  both  decided  that  the  Bevising 
Barrister  had  a  right  to  make  the  amendment,  and  that 
he  was  justified  in  making  it. 

The  next  case  in  order  of  date  is  BoUen  v.  Southall  (i), 
in  which  the  notice  of  objection  was  to  "W.  B.  "  on  the 
Blockhouse  list  of  Voters,  Division  I.,  entitled  to 
vote  at  the  election  of  members  to  serve  in  Parliament 
for  the  parliamentary  borough  of  W."  It  appeared 
there  were  three  lists  of  such  voters,  viz.,  householders 
and  occupiers,  freemen,  and  lodgers,  the  first  of  which 
Hsts  only  had  divisions.     The  question  was  whether 

(a)  Colt.  21b ;  S  Q.  S.  D.  269.       {b)  Colt.  368;  16  Q.  B,  D,  461. 
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there  had  been  a  sufficient  compliance  with  the  form.        1898. 


It  was  held  that  the  notice  was  amendable.    I  agree  that     PaEsoorr 


▼. 


the  case  is  not  so  strong  as  that  of  Adams  v.  Bostock  (a).        i^, 

But    then    it  is   said   that   Smith  v.   Chandler  (6), 
which  is  a  later  case,  impugns  the  decision  of  Adams  v. 
Bostock  {a).     In  my  opinion  it  does  not.     That  was  a 
case  of  a  lodger  claim,  which,  for  reasons  of  the  Legisla- 
ture, differs  from  other  claims.     The  declaration  in  a 
lodger  claim   requires  attestation   and  a  date.      The 
Teason  of  the  requirement   is  obvious,   namely,   that 
persons  should  not  have  the   opportunity  of  making 
claims  without  due  authority  from  the  persons  put 
forward  as  claimants.      The  law,  therefore,  attaches 
^2>ortance  not  only  to  the  attestation  but  to  the  date 
*8  marks  of  bona  fides.     In  that  case  the  claim  was 
wated,  but  the  attestation  was  not  dated.     The  Revising 
-barrister  was  asked  to  amend,  or  rather  to  hold  that 
^®  orniflsion  of  the  date  could  be  excused,  for  it  was 
^*^ly  a  matter  of  amendment.     Now  all  that  that  case 
®^^<ie8  is,  that  the  omission  was  material  and  invalidated 
^^  ^laim.     What  Lord  Coleridge^  L.O.  J.,  there  says  is 
"^Poirtant :  "  It  is  said  that  the  date  of  the  attestation 
^^y  l>e  collected  from  other  parts  of  the  claim,  but  I  doubt 
^^*       It  is  said  that  the  omission  is  not  material,  but 
^^tion  18  of  the  Registration  Act,  1885  (c),  says  other- 
^^>  and  I  certainly  consider  the  date  material.     The 
^^^    of  an  affidavit  is  analogous,  and  it  is,  generally 
®P^^ting,  essential  to  the  validity  of  an  affidavit  that  it 
^a.ted."    And  Manisty,  J.,  said :  "  I  am  of  the  same 
^Pixxi^n.     It  was  held  in  Wood  v.  C/iandler  {d)  that  the 
I^^^Viso  iix  section  18  of  the  Registration  Act,  1885  (c), 

^^^     €oU,  276 ;  8  a  J5.  J).  269.  (e)  48  Viet.  cap.  16. 

^*)    :Fox  ^  Smith,  129  ;  22  Q.  B.  \d)  Fox  ^  Smith,  61 ;  20  Q.  B. 

^'  ^08.  D.  297. 
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1898.  did  not  apply  to  a  notice  in  which  a  material  part  of 
P&Esoon  the  form  was  omitted.  Here  a  material  part  of  a 
T.Tty..  statutory  form  has  been  deliberately  struck  out.  It 
needs  no  argument  to  show  that  such  an  omission  must 
be  fatal."  I  have  dwelt  upon  Smith  v.  Chmidler(a)^ 
in  which  it  is  to  be  observed  Adams  v.  Bostack  {b)  was 
not  cited,  for  the  purpose  of  showing  that  it  was  a 
different  case  from  the  latter  and  from  the  present 
case. 

In  Hiclcs  V.  Stokes  (c)  notices  of  objection  were  signed 
"  John  Badgerijy  (place  of  abode)  Bumard's  Terrace,  on 
the  register  of  electors  for  the  township  of  Bodmin 
BoroughJ'  In  stating  the  place  of  abode  the  notice 
did  not  go  on  to  state  where  Burnard's  Terrace  was. 
The  Revising  Barrister  found  as  a  fact  that  no  one  had 
been  misled  by  the  omission,  and  was  of  opinion  that 
the  form  of  the  notices  showed  that  the  place  of  abode 
of  the  objector  was  in  Bodmin,  The  Court  {Lord  Cole- 
ridge,  L.C.J.,  Haivkins  and  Cave,  JJ.)  held  that  the 
Revising  Barrister  was  right.  Lord  Coleridge  6b.js: 
"  Two  points  have  been  argued  for  the  appellant  in  this 
case :  first,  that  the  notices  were  bad,  and  secondly, 
that  if  they  were  bad  the  Revising  Barrister  had  no 
power  to  amend.  I  do  not  think  it  necessary  to  decide 
the  latter  point  as  to  amendment,  for  I  am  of  opinion 
that  the  notices  were  sufficient  without  it."  That  case, 
therefore,  does  not  seem  to  bear  upon  the  question  of 
the  jurisdiction  of  the  Revising  Barrister  to  amend. 
The  question  for  us  here  is  simply  whether  this  was  a 
"mistake."  I  think  it  was  a  mistake  and  that  the 
Revising  Barrister  had  power  to  amend  it. 

(a)  Fox  ^  Smith,  129  ;  22  Q.  B.  (c)  Fox  ^  Smith,  303  ;  (1893)  1 
D.  208.                                                 Q.  B.  124. 

(b)  Colt.  276 ;  8  Q.  ^.  JD.  259. 
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Wills,  J.  It  is  with  great  regret  that  I  feel  myself  1898. 
compelled  to  differ  from  the  Lord  Chief  Justice.  The  Pbesoott 
question  is  a  narrow  one.  What  is  the  meaning  of  the  Lee. 
provision  in  section  28,  sub-section  2  of  the  Pjurliamen- 
tary  and  Municipal  Eegistration  Act,  1878  (a),  giving 
the  Bevising  Barrister  the  power  of  correcting  a  "  mis- 
take '*  in  a  claim  or  notice  of  objection  P  I  wish  to  say 
in  a  very  few  words  what,  in  my  opinion,  is  the  meaning 
of  the  word  "  mistake  "  in  that  section.  I  think  it  is  a 
"  mistake  "  if  a  man  says  one  thing  when  he  means  to 
say  another,  and  not  if,  by  some  process  of  reasoning, 
he  determines  to  say  and  deliberately  says  one  thing 
when  he  should  properly  have  said  another.  It  is  said 
that  the  Revising  Barrister  has  found  as  a  fact  that 
what  the  objector  has  done  in  the  present  case  is  a 
"  mistake.*'  It  seems  to  me  clear  that  he  did  that  to 
make  the  case  better  as  the  foundation  of  his  decision  to 
amend.  But  the  question  for  us  is  as  to  the  grounds  of 
that  finding,  and  it  is  not  sufficient  for  us  to  allow  him 
to  find  a  "  mistake,"  if  we  do  not  agree  with  the  mean- 
ing he  attributes  to  the  word.  The  statute  does  not 
say  that  the  Barrister  may  correct  anything  which  he  finds 
wrong  or  erroneous  in  a  claim  or  notice  of  objection  by 
reason  of  some  mistake  on  the  part  of  the  claimant  or 
objector.  If  it  did,  there  might  be  some  reason  for  the 
view  which  is  sought  to  be  upheld  in  this  case.  In  my 
opinion  that  is  not  what  the  statute  intended  by  "  mis- 
take." As  to  the  authorities,  I  agree  with  the  observa- 
tions of  Lord  Coleridge^  L.O.J.,  in  Smith  y.  Chandler  (i), 
in  which  he  said  that  the  omission  was  deliberate  and  a 
wilful  violation  of  the  requirements  of  the  statute,  and 
was  therefore  not  a  mistake.     In  Sicks  v.  Stokes  {c)^ 

(a)  41  &  42  VieL  cap.  26.         (A)  Fox  #  Smith,  129  ;  22  Q.  B.  2).  208. 
(e)  Fox  ^  Smith,  303  ;  (1893)  1  Q,  B.  124. 
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1898.       the  Court  held  the  statement  of  the  place  of  abode  to 
Pbescott      be  sufficient.     Here  it  is  admittedly  insufficient.     That 

V. 

Leb.         case  therefore  is  no  guide  for  the  present  case. 

In  Adams  v.  Bostock  (a)  there  were  no  such  circum- 
stances as  we  have  here,  namely,  the  substitution  of  an 
entirely  different  address  from  that  which  the  objector 
deliberately  gave.  Here  the  man  intended  by  that 
very  address  to  sufficiently  describe  himself.  That 
decision  does  not  therefore,  in  my  opinion,  govern  this 
case.  For  these  reasons  I  have  reluctantly,  as  it  differs 
from  that  of  my  Lord,  come  to  the  view  that  the 
Eevising  Barrister  had  no  jurisdiction  to  amend. 

Lawrance,  J.  I  agree  with  my  Lord  that  this  appeal 
should  be  dismissed.  The  whole  question  is,  What  is 
meant  by  the  word  "  mistake  "  ;  whether  "  mistake  " 
means  only  where  by  a  sKp  a  man  has  given  a  wrong 
statement  which  he  did  not  intend,  or  includes  a  case 
where  a  man  by  mistake  of  judgment  gives  that  address 
which  is  not  the  one  the  law  requires  P  That  being  the 
question,  we  have  it  that  the  Eevising  Barrister  has 
found  in  this  case  that  the  objector  has  made  a  mistake, 
and  also  that  the  voter  could  not  be  misled,  because  all 
necessary  and  sufficient  information  had  been  given, 
and  further  that  the  objector  could  easily  be  found. 
Now  the  result  of  the  authorities  is,  that  if  a  man 
merely  makes  a  mistake  in  the  statement  of  address, 
whether  it  be  an  unintentional  slip  or  a  mistaken  view, 
so  long  as  the  person  objected  to  is  not  misled  nor  put 
to  inconvenience,  the  Revising  Barrister  should  amend. 
Of  course,  it  is  important  that  no  door  should  be  opened 
to  fraud  or  laxity,  and  I  will  read  the  words  of  Lord 

{a)  Colt,  276 ;  8  Q.  J5.  D,  269. 
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Coleridge^  L.C.J.,  in  Bollen  v.  Soiithall  {a)  as  to  what  is        1898. 
required  in  notices  of  objection :  "  With  regard  to  the     Peesoott 
power  of  amendment,  I  am  much  indisposed  to  construe         Lee. 
it  80  as  to  encourage  laxity ;  but  I  think  it  would  make 
it  almost  nugatory  to  hold  that  the  Revising  Barrister 
had  not  the  power  to  amend  or  correct  mistakes  in  these 
notices  if  the  information  they  are  intended  to  convey 
is  really  given,  but  given  in  an  informal  or  inaccurate 
manner."     That  seems  to  me  to  well  describe  what  was 
done  in  this  case.     I  am  of  opinion  it  was  a  '^  mistake," 
and  consequently  gave  the  Revising  Barrister  power  to 
amend. 

Appeal  dismissed. 

Leave  to  appeal  granted. 

The  appellant  appealed  to  the  Court  of  Appeal.     The 
appeal  was  heard  on  July  6th,  1899. 


Daldy  (with  him  W,  Oraham)^  for  the  appellant,  cited        1899. 
James  v.  Hotcarth  (6),  Adams  v.  Bostock  (c),  Freeman  v.       ^^^  ^' 
Newman  («?),  Bollen  v.  Southall  («),  Wood  v.  Chandler  (^), 
Bridges  v.  Miller  {f),  Smith  v.  Chandler  {g)^  Sicks  v. 
Stokes  (h),  and  Sandford  v.  Beal{i). 

LawlesSy  for  the  respondent,  was  not  called  upon. 

LiNDLEY,  M.R. — I  have  not  the  slightest  doubt  that 
the  Revising  Barrister  had  power  to  amend  in  this  case. 
We  must  go  to  the  Act  of  Parliament  to  see  what  that 

(a)  ColL  368  ;  15  Q,  B.  2).  461.  (/)  Fox  ^  Smith,  47  ;  20  Q,  B. 

(b)  Ibid,  87 ;  5  C.  P.  D.  226.  D.  288. 

(e)  Ibid.  275  ;  8  Q.  ^.  D.  269.  (^)  Ibid.  129 ;  22  Q.  B.  2).  208. 

(d)  Ibid.  342 ;  12  Q.  B.  D.  373.  (A)  Ibid.  303 ;  (1893)  1  Q.  B. 

(e)  Fox  #  Smith,  61 ;  20  Q.  B.       124. 

J>-  297.  (t)  1  Smith,  1 ;  66  X.  /.  Q.  B.  73. 
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1899.  power  is ;  for  there  is  no  power  in  Revising  Barristers 
Pbesoott  to  amend  any  of  the  proceedings  in  regard  to  the 
L^.  registration  of  voters,  except  such  as  is  given  them  in 
the  Acts  by  which  they  have  to  be  guided.  Section  28, 
sub-section  2  of  the  Parliamentary  and  Municipal  Regis- 
tration Act,  1878  (a),  says  this:  "He  may  correct  any 
mistake  which  is  proved  to  him  to  have  been  made  in 
any  claim  or  notice  of  objection." 

Now  the  Revising  Barrister  has  found  these  facts: 
That  the  appellant,  Prescott,  was  not  entitled  to  his 
vote;  that  an  objection  had  been  taken  to  his  claim 
which  was  good  in  substance  and  proved  that  he  was 
not  entitled ;  but  that  the  notice  of  objection  was  open 
to  the  remark  that  it  was  signed  by  the  objector  not 
under  the  address  of  his  place  of  abode.  He  lived  out 
of  London,  but  put  as  his  place  of  abode  106,  Drury 
Lane,  which  was  only  his  place  of  business.  The  Revis- 
ing Barrister  had  before  him  the  form  of  notice  of  objec- 
tion which  had  been  served.  The  form  runs  thus  [His 
Lordship  read  the  notice].  It  is  true  that  the  objector 
had  put  106,  Drury  Lane  when  he  should  have  put  his 
true  place  of  abode,  but  the  Revising  Barrister  upon 
the  information  supplied  by  the  notice  of  objection  and 
upon  the  facts,  found  as  a  fact  that  no  one  was  misled, 
and  that  there  was  no  deception  intended  or  resulting, 
and  in  the  exercise  of  his  discretion  he  amended  the 
notice  by  inserting  the  true  place  of  abode  of  the 
objector.  The  question  is,  had  he  or  had  he  not  the 
power  to  make  this  amendment?  That  is  the  only 
point.  The  Divisional  Court  have  held  that  he  had  the 
power,  but  Wills,  J.,  dissented  upon  the  ground  that  this 
was  not  a  mistake.  Apart  from  the  consideration  due  to 
that  dissent,  the  case  appears  to  be  remarkably  clear. 

{a)  41  &  42  Vict.  cap.  26. 
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In  the  first  plaoe,  the  Gourty  in  oonstruing  the  Aot       1899. 
pying  the  BeTising  Banrister  power  to  oorreot  any  mis-     Pbeboott 
take^  would  be  slow  to  say  that  he  has  not  power  to        l^. 
oorreot  any  band  fide  mistake,  whether  it  be  called  a 
mistake  of  fact  or  of  law.    If  the  Bevising  Barrister 
has  the  power,  the  Court  of  course  would  not  interfere 
mth  the  exercise  of  his  discretion.     Here  the  Court  has 
only  to  say  whether  the  Bevising  Barrister  had  the 
power  to  make  this  amendment.    The  learned  counsel 
for  the  appellant  was  asked  to  produce  any  authority 
wbich  tended  to  support  his  contention.    He  has  pro- 
duced two  only :   Bridges  v.  Miller  (a)  and  Smith  v. 
Chandler  (&),  which,  however,  were  different  cases  from 
the  present.    In  Bridges  v.  Miller  the  Court  held  that 
there  was  no  power  to  amend.    But  in  that  case  the 
power  was  sought  for  the  purpose  of  making  a  bad — 
ihat  is,  a  radically  bad — ^notice  of  objection  into  a  good 
one.    It  was  held  that  the  Eevising  Barrister  had  no 
power  to  torn  a  reaUy  bad  notice  into  a  good  one.    It 
was  not  a  case  of  mistake.  The  notice  was  a  nullity.  In 
Smith  V.  Chandlery  the  question  arose  upon  a  notice  of 
ckiin.    The  Court  held  that  the  claim  was  bad,  and 
that  the  defect  was  not  a  mistake.     That  was  the  ratio 
decidendiy  as  is  apparent  from  the  latter  part  of  the 
judgment  of  Lord  Coleridge,  L.C.  J.     There  the  agents 
had  deliberately  adopted  a  rival  form  of  notice  to 
that  given   in   the  statutory  forms,  and   the   Court 
therefore  said  in  effect,  ^^  if  you  insist  upon  using  a 
bad  form,  we  can  not  allow  an  amendment  whiph  is 
not  to  cure  a  mistake,  but  to  turn  a  bad  form  into  a 
good  one." 
In  the  present  case  the  notice  of  objection  is  good  in 

W  iW  i  Smith,  47 ;  20  Q.  B,  D.  {b)  Fox  ^  Smith,  129 ;  22  Q.  B. 

288.  D.  208. 

▼01.x.  t 
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1899.       BubstancOy  the  objector  can  be  identified,  and  no  one  has 

Pbbsoott      been  mifiled  or  deceived  by  the  incorrect  entry  of  his 

L^.        address.    I  have  no  doubt  that  the  EeviBuig  Barrister 

had  ample  power  to  make  this  amendment,  and  the 

appeal  must  be  dismissed. 

A.  Lk  Smith,  L.J.  I  entirely  agree.  What  does 
the  Act  sayP  It  was  passed  to  enable  Eevismg 
Barristers  to  correct  blunders.  Here  is  a  notice  of 
objection  which  contains  a  blunder  which  deceives  no 
one,  and  by  which  no  one  is  hurt  or  misled.  The  Act 
says  the  Barrister  may  correct  any  mistake.  Why 
should  we  cut  down  that  enactment  and  say  it  means 
Bome  mistakes  only  P  If  the  Eevising  Barrister  sees  that 
where  a  mistake  has  been  made  somebody  has  relied  upon 
it  and  been  misled  or  deceived,  and  that  an  injustice  would 
be  done  by  then  amending  it,  he  would  not  in  the  exercise 
of  his  discretion  amend.  But  it  is  said  here  that  the 
insertion  of  the  wrong  place  of  abode  in  this  notice  is 
not  a  "  mistake."  I  do  not  agree.  The  objector  thought, 
when  he  was  about  to  put  down  his  place  of  abode,  that 
he  ought  to  put  down  his  place  of  address  in  the 
borough.  He  thought  wrong.  But  that  is  nothing 
in  the  world  but  a  mistake. 

BoMEK,  L.J.    I  concur. 

Appeal  dismissed. 


Solicitors — For  the  Appellant,  Ayrtony  Biscoe  and 
Barclay, 

For  the  Respondent,  Troutbeck  8f  Co, 
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QUEEN'S  BENCH  DIVISION 

OP 

THE  HIGH  COURT  OF  JUSTICE, 

TINbER  STATS.  6  &  7  VICT.  c.  18, 
41  &  42  VICT.  c.  26, 

AND  THE  ACTS  AMENDKTa  THE  SAME, 

DUEING  MICHAELMAS  SITTINGS,  1899,  AND 
EASTER  SITTINGS,  1900, 

IN  THB 

SDCTT-THIRD   TEAB   OF   QUEEN  VICTORIA. 


The  Queen  v.  Nash.  i899. 

Mv,  6. 

TN  this  case  a  rule  nisi  was  granted,  calling  npon  the  — — — — 
Bevising  Barrister  for  the  Northern  or  Tewkesbury  the  juriadic- 

,  ,  tion  and  the 

DiTision  and  the  Mid  or  Strotid  Division  in  the  county  duty  of  the 
of  Gloucester^  to  show  cause  why  a  writ  of  mandamus  Barrister, 
should  not  issue  commanding  him  to  revise  the  lists  of  proviHions 
parochial  electors  for  the  said  Divisions  of  the  said  Government 
county,  and  to  hear  and  determine  the  claims  of  persons  a^d  the^Rems- 
to  have  their  names  entered  in  the  said  lists  in  respect  tration  Acts 

*-         and  Orders, 
to  revise 
the  lists  of 
penoDA  entitled  to  vote  as  parochial  electors  only  in  respect  of  the  ownership  of 

)  their  names  entered  in  the  Parochial 


persons  daiming 

parochial  electors  only  in  respect  of  occupation,  although  such  lists  are  presented 

to  him  as  separate  lists  of  parochial  electors. 


VOL.  I. 


T. 

Nase. 
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1899.       of  the  ownership  and  oooupation  of  property  in  the  said 
ThkQukbjT  3)ivision8,  and  to  hold  a  Court  in  that  behalf. 

The  faots,  as  deposed  to  in  an  affidavit  by  the 
Clerk  of  the  County  Council  of  Gloucestershire,  and 
stated  on  the  argument  of  the  rule,  were  as  fol- 
lows : — 

At  the  revision  for  the  parish  of  Rodboroughy  in  the 
Stroud  Parliamentary  Division,  on  the  11th  September, 
1899,  the  jurisdiction  of  the  Revising  Barrister  to 
revise  the  ownership  portion  of  the  Parochial  Electors' 
List,  which  had  been  duly  delivered  to  him  by  the 
Clerk  of  the  County  Council,  was  disputed  by  one  of 
the  political  agents.  The  Bevising  Barrister  adjourned 
the  consideration  of  the  matter  to  the  Court  held  at 
Bkley  on  the  14th  September,  1899,  and  then  declined 
to  revise  the  said  list,  and  subsequently  returned  the 
same  to  the  Clerk  of  the  County  Council  with  a  note  of 
his  said  decision  appended  thereto.  It  appears,  as  sub- 
sequently stated  in  the  argument  of  the  rule,  that  the 
sole  ground  of  the  Bevising  Barrister's  decision  was 
that  the  Local  Government  Act,  1894  (a),  did  not  con- 
fer upon  him  any  jurisdiction  to  revise  these  lists.  It 
also  appeared  that  the  same  view  had  been  taken  and 
the  same  course  followed  by  the  Bevising  Barrister's 
predecessor. 

At  subsequent  Courts  the  Bevising  Barrister  similarly 
declined  to  revise  and  returned  to  the  Clerk  of  the 
County  Council  certain  other  lists  of  parochial  electors 
for  other  parishes  in  the  Stroud  and  Tewkeahiry  Divi- 
sions of  the  said  county  of  Gloucester  that  had  been  duly 
delivered  to  him. 

The  lists  as  to  which  the  Bevising  Barrister's  juiis- 

(a)  66  &  67  net  oap.  73. 
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dioiion  was  objected  to,  and  which  he  declined  to  revise, 
were  these : — 

(1.)  Separate  lists  of  parochial  electors,  being  lists  of 
persons  entitled  to  vote  as  parochial  electors  only  in 
respect  of  the  ownership  of  property  in  the  respective 
e.g. : — 
"Parish  of  JRodboraugh,  Division  m. 
"  Separate  list  of  Farodiial  Electors.  Persons  en- 
titled to  vote  as  parochial  electors  only. 


NmnofVoten 

in  fan, 

Bunune  being  flzBt. 

Flaoe 

of 
Abode. 

Nahire 

of 

Qvalificatian. 

Deflcrijptionof 
QuaJtSfying 
Property. 

A.B 

.. 

Freehold  houBOS. 
Freehold  land  . . 

CD 

9f 

1899. 
TaxQuBDf 

T. 
KA8H. 


(2.)  lists  of  persons  claiining  to  be  entitled  to  have 
their  names  entered  in  the  separate  Parochial  Electors' 
list  in  respect  of  the  ownership  of  property,  e.g. : — 
"  Parish  of  Alkington^  Division  III. 

"  list  of  Ownership  Claimants. 
^'The  list  of  persons  claiining  to  be  entitled  to 
have  their  names  entered  in  the  list  of  Par- 
liamentary   Electors    or    in    the    Parochial 
Electors'  lists  in  respect  of  the  ownership  of 
property  situate. in  whole  or  in  part  within 
the  said  parish.'* 
This  list  was  divided  into  two  parts,  viz.  :— 
"A.  Parliamentary  list  Claims,"  which  was  duly 

revised. 
"B.  Parochial  Electors'  list  Claims,"  which  the 
Revising  Barrister  refused  to  revise. 
(3.)  lists  of  persons  claiining  to  have  their  names 
entered  as   parochial   electors   only  in   the  separate 

t2 
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1899.       Paxoohial  Electors'  List  in  respect  of  tlie  oooapatLon  of 


T. 

Nash. 


Tkb  Qukbk    property  in  the  respective  parishes,  e.g. : — 
"Parish  of  Prestbuft/y"  K.  No.  5. 

"list  of  Claimants  (Parochial  Electors'  list). 
"  The  following  persons  claim  to  have  their  names 
entered  in  the  Parochial  Electors'  list  for  this 
parish. 
"Dated  the  day  of  ,1899.- 


Name  of  Claimaiit 

in  full, 
Snnuane  being  ibnt. 


IlAoe  of  Abode. 


A.B. 


Katoieof 


Allotment  g^nnd, 
olay-pits  and 
fieub,  joint. 


Deecriptioii 

of  aiuOfying 

ftoperty. 


"Dated,  &c. 

"(Signed)  j  OyereeersofPreBtbniy. 

^^Note. — Form  No.  5  applies  to  persons  who  claim  to 
have  their  names  entered  in  the  Parochial 
Electors'  list  as  parochial  electors  only. 

A  oopy  of  the  claim  most  be  entered  in 
this  form." 
The  Clerk  of  the  County  Council  subsequently 
attended  before  the  Bevising  Barrister  at  his  Court 
held  for  the  Tewkesbury  Division  at  Cheltenham^  on  the 
2nd  October,  1899,  and  fully  explained  the  matter  and 
pointed  out  that  under  the  Local  G-ovemment  Act, 
1894  (a),  he  was  required  to  make  up  the  parochial 
register,  and  that  he  was  only  entitled  to  make  up  and 
print  it  from  such  lists  as  the  Revising  Barrister  should 
return  to  him  revised. 


(a)  66  &  57  na,  cap.  78,  sect.  44. 
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The   Eevising  Barrister,  however,  adhered  to  his       1899. 
decision  and  declined  to  revise  the  said  lists.    Upon    ThbQueev 
motion  made  to  the  Divisional  Court  on  the  1st  day       Nasb. 
of  the  Michaelmas  Sittings,  1899,  a  rale  nisi  for  a 
mandamm  to  the  Eevising  Barrister  was  applied  for, 
and  this  rale  was  granted.     The  rule  came  on  for 
argument  on  the  6th  November,  1899. 

H.  Sutton^  on  behalf  of  the  Bevising  Barrister, 
showed  cause  against  the  rule. 

The  Local  Government  Act,  1894  (a),  which  pro- 
vides for  the  making  up  of  the  Parochial  lists,  did  not 
impose  anj  duty  upon,  nor  give  any  jurisdiction  to  the 
Bevising  Barrister  to  revise  those  lists  as  such.  His 
duty  since  that  Act,  as  before,  is  to  revise  the  Faxlia- 
mentaiy  and  Local  Qovemment  Lists  of  Electors,  and 
no  others. 

The  scheme  of  the  Act  of  1894  is  that  the  register 
of  parochial  electors  shall  be  made  up  from  the  Parlia- 
mentary and  Local  Government  Eegisters  after  revision 
by  the  Barrister  (section  44  (1) ) .  This  is  intended  to  be 
automatic  and  carried  out  by  the  Clerk  of  the  County 
Council  or  Town  Clerk,  as  the  case  may  be,  under 
the  machinery  of  that  section  (sub-section  10).  To 
enable  this  to  be  done,  however,  the  BevisiDg  Barrister, 
in  dealing  with  the  Parliamentary  and  Local  Govern- 
ment Lists,  is  required  by  this  Act,  in  lieu  of  the  pro- 
visions of  earlier  Acts  for  erasing  or  marking  duplicate 
entries,  to  place  appropriate  marks  against  the  names 
entered  in  tho^e  lists  to  indicate  that  the  entries  so 
marked  are  to  be  placed,  when  the  registers  come  to  be 
made  up,  in  the  lists  which  are  to  form  the  Parochial 
Begister    (section   44,  sub-sections  5,  6) ;    and  sub- 

(a)  66  &  67  VieU  cap.  73. 
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1899.  Beotion  6  expressly  proTides  that  where  in  the  lists 
The  Quebk  that  are  presented  to  the  Bevising  Barrister  for  revision 
Nash.  the  name  appears  of  a  person  ^^  entitled  to  vote  only  as 
a  parochial  elector/'  the  Revising  Barrister  is  to  put 
a  mark  signifying  that  the  voter  is  entitled  to  be 
registered  as  a  parochial  elector,  and  the  name  so 
marked  is  to  be  printed  in  a  separate  list  of  parochial 
electors.  Sub-section  8  provides  that  this  separate  list 
shall  form  part  of  the  register  of  parochial  electors.  By 
sub-section  10,  it  is  the  duty  of  the  Clerk  of  the  County 
Council,  or  the  Town  Clerk,  as  the  case  may  be,  to 
make  up  and  print  the  lists  according  to  the  results  of 
the  process  of  revision  prescribed  in  the  earlier  sub- 
sections. It  is  he,  therefore,  and  not  the  Bevising 
Barrister,  who  is  to  make  out  the  separate  list  of 
parochial  electors,  with  which  as  such  the  Banister  has 
nothing  to  do.  The  separate  list  comes  into  existence 
after  revision,  and  the  Bevising  Barrister  has  no  duty 
nor  jurisdiction  to  deal  vdth  a  separate  list  before,  or 
for  the  purpose  of,  revision.  That  being  so,  the  list 
of  ownership  voters,  which  alone  the  Bevising  Barrister 
has  jurisdiction  to  revise,  is  the  Parliamentary  list  of 
Ownership  Voters  which  is  made  up  from  the  old 
register  in  the  usual  way.  The  separate  list  of 
parochial  ownership  voters  will  be  made  up  from  that 
after  revision.  If,  however,  an  owner  entitled  only  to 
a  parochial  vote  does  not  appear  on  the  Parliamentary 
Ownership  Voters'  list,  so  as  to  have  his  name  marked 
as  provided  by  section  44,  his  only  course  is  to  make  a 
fresh  claim.  It  may  be  that,  as  the  matter  stands,  he 
may  have  to  do  this  annually,  for  there  is  no  enactment 
providing  for  a  separate  list  of  ownership  parochial 
voters  which  can  be  submitted  to  the  Bevising  Barrister. 
It  is  contended,  however,  that  claims  to  be  entered  in 
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the  Parochial  Eleotore'  list,  under  sub-section  9  of  1899. 
section  44y  must  at  any  rate  be  dealt  with  separately,  Tbb  Quben 
and  form  by  themselves  a  separate  list  to  be  presented  -NrTi^ 
to  the  Bevising  Barrister  for  revision.  It  is  submitted 
that  this  is  not  so.  The  overseers  who  make  up  the  lists 
for  revision  need  not  ooncem  themselves  with  any  dis- 
tinction between  claims  to  be  on  the  parochial  list  or 
any  other  list,  or  list  them  separately.  All  they  have 
to  do  is  to  present  a  list  of  claimants— one  complete 
Ust.  If  upon  any  daim  in  that  list  it  appears  to  the 
Bevisuig  Barrister  that  the  claimant  is  entitled  to  vote 
as  a  parochial  elector  only,  he  will  deal  with  the  entry 
as  prescribed  in  section  44  of  the  Act  of  1894  (a),  so 
that  it  may  be  afterwards  entered  in  the  Parochial 
Electors'  list.  It  may  be  that  i£  the  claim,  being  in 
the  general  list  of  claims,  is  in  terms  made  direcUy  to 
be  entered  in  the  Parochial  Electors'  list,  the  Bevising 
Banister  will  have  to  deal  with  it.  That  may  be  the 
effect  of  sub-section  9  of  section  44.  But  it  is  because 
the  daim  is  in  the  general  list  of  daims  only  that  he 
can  consider  or  revise  it,  and  the  Act  of  1894  (a)  does 
not  give  him  any  jurisdiction  nor  impose  any  duty 
upon  him  to  revise  a  separate  list  of  claims  to  be  on  the 
Parochial  Electors'  lAsAper  ae. 

Macmofrany  Q.O.  {Baskill  with  him),  supported  the 
rale. 

The  effect  of  the  Local  Government  Act,  1894  (a), 
is  to  preserve  for  the  purpose  of  voting  as  a  parochial 
elector  the  right  of  a  voter  in  respect  of  qualifications 
which,  before  the  passing  of  that  Act,  would  have  been 
stradk  out  on  a  revision.    The  ownership  list  which 

(a)  56  &  67  FW^  oap.  73. 
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1899.  comes  before  the  Eevisiiig  Barrister  is  the  copy  of  the 
THBQtTSEir    previous  register  sent  by  the  Clerk  of  the  County 

Nash.  Council  to  the  overseers.  Formerly,  where  a  person 
owned  property  in  more  than  one  parish  in  a  parlia- 
mentaiy  division  of  a  county,  the  Revising  Barrister 
would  have  struck  out  all  the  entries  but  one,  which 
would  have  been  retained  for  the  voting  qualification. 
Since  the  passing  of  the  Local  Government  Act, 
1894  (a),  which,  by  section  44,  sub-section  4,  enacts 
that  a  person  if  duly  qualified  may  be  registered  in 
more  than  one  register  of  parochial  electors,  the 
Bevising  Barrister's  duty  is,  instead  of  expunging  such 
entries,  to  mark  them  for  the  purpose  of  their  being 
subsequently  entered  in  the  register  of  electors  for  the 
respective  parishes  (sub-section  6).  These  form  part  of 
the  separate  parochial  registers  (sub-section  8).  When, 
therefore,  in  a  succeeding  year,  after  this  has  been  done, 
the  Ownership  Register  is  sent  by  the  Clerk  of  the 
County  Council  to  the  overseers,  and  is  by  them  pre- 
sented to  the  Revising  Barrister,  it  appears  in  two 
parts  as  they  were  made  up  after  the  preceding  revi- 
sion, viz. : — (1)  Ownership  voters  entitled  to  vote  as 
parliamentary  and  as  parochial  electors ;  (2)  Ownership 
voters  entitled  to  vote  as  parochial  electors  only.  It  is 
as  to  this  second  part — ^the  separate  list  of  parochial 
electors— that  the  question  arises,  owing  to  the  Revising 
Barrister  having  declined  jurisdiction  to  deal  with  it. 
By  sub-section  8  of  section  44  of  the  Local  Government 
Act,  1894  (a),  "  such  separate  list  is  to  form  part  of  the 
register  of  parochial  electors  in  the  parish,  and  is  to  be 
printed  at  the  end  of  the  other  lists  of  electors  for  the 
parish,  and  the  law  relating  to  the  register  of  electors 

{a)  66  &  67  Viet,  cap.  73. 
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is,  with  the  neoesBary  modifioations,  to  apply,  and  the       1S99. 
lists  are  for  the  purposes  of  the  Act  to  be  deemed  part   Thb  Qubev 
of  sach  register."    The  overseers,  therefore,  are  to  pre-       xIsr, 
sent  this  separate  list  of  parochial  electors  with  the  same 
observations  as  to  persons  who  are  dead  or  no  longer 
entitled  as  are  made  by  them  in  the  case  of  the  Parlia- 
mentary Ownership  list.    The  result  is,  that  if  the 
Bevising  Barrister  does  not  revise  this  part  of  the 
register,  it  must,  as  no  one  else  has  any  power  to  alter 
it,  continue  unaltered,  and  the  names  of  the  voters 
entered  therein  must  remain  in  pe)yetuo.    For  by  '^  the 
law  relating  to  the  register  of  electors  "  (section  44  (8) ), 
the  old  register  of  ownership  electors  stands  until  altered 
by  the  Eevising  Barrister. 

The  next  question  arises  in  reference  to  the  lists  of 
claimants  to  be  entered  in  the  Parochial  Electors'  List. 
Some  claims  are  in  respect  of  both  the  parliamentary  and 
the  parochial  vote,  some  in  respect  of  the  parochial  vote 
only.  The  lists  of  claimants,  therefore,  appear  in  two 
parts.  It  is  submitted  that  the  Eevising  Barrister  was 
wrong  in  declining  to  revise  the  second  part  of  the  list 
of  claims,  viz.,  claims  to  be  on  the  separate  list  of  pa- 
rochial electors.  By  section  44  (9)  of  the  Local  Govern- 
ment Act,  1894  (a),  ^'  any  person  may  claim  for  the 
purpose  of  having  his  name  entered  in  the  Parochial 
Electors'  List,  and  the  law  relating  to  claims  to  be 
entered  in  lists  of  voters  shall  apply."  By  "  Parochial 
Electors'  List "  is  meant  the  existing  separate  list  of 
parochial  electors.  It  would  be  very  cumbrous  to  com- 
pel a  voter  having  ownership  qualifications  in,  say,  four 
parishes  to  make  four  claims  to  be  entered  on  the  Par- 
liamentary list  merely  for  the  purpose  of  having  three 

(a)  56  &  57  Viet.  cap.  73. 
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1899.  of  them  transferred  to  the  separate  parochial  lists.  The 
TmiQiT— i^*  Act  has,  therefore,  by  the  sab-seotion  provided  that  such 
claims  may  be  made  direct  to  be  put  on  that  list.  This 
interpretation  of  section  44  of  the  Act  of  1894  (a)  is  con- 
firmed by  the  Eegistration  Order,  1895—"  Schedule  I." " 
"  Form  of  Precept  of  the  Clerk  of  the  County  Council 
to  the  Overseers."  "  Part  I.,  Definitions  "  2  (d),  "  the 
expression  ^  list  of  ownership  claimants '  means  the  list 
to  be  made  by  you  of  persons  who,  on  or  before  the 
20th  day  of  July  next,  shall  have  claimed  to  vote  either 
as  parliamentary  or  parochial  electors  in  respect  of  an 
ownership  qualification  in  your  parish."  Among  the 
"  Forms  for  Ownership  Electors  "  prescribed  in  Sche- 
dule I.  of  the  Order,  Form  No.  2  is  the  "Form  of  Notice 
of  Claim  to  be  given  to  Overseers  by  Claimants  in  re- 
spect of  Ownership ":  "I  hereby  give  you  notice  that 
I  claim  to  have  my  name  entered  in  the  list  of  parlia- 
mentary electors  \_or  in  the  Parochial  Electors'  list]  in 
respect  of  the  ownership  of  property  in  your  parish," 
Ac.  Form  No.  3  is  the  "  Form  of  list  of  Ownership 
Claimants."  This  is  in  two  paxts — "  A.  Parliamentary 
Liflt  aaims."    «  B.  Parochial  Electors*  list  Claims." 

Then  as  to  the  list  of  claims  in  respect  of  occupation 
qualification.  These  claims  are  somewhat  different  from 
those  of  ownership  voters,  beiag  merely  the  claims  of 
those  occupation  voters  whose  names  have  been  omitted 
by  the  overseers  in  making  up  their  lists  of  occupation 
voters ;  but  they  also  are  within  the  enactment  of  sub- 
section 9  of  section  44  of  the  Act  of  1894  (a),  and  are 
similarly  provided  for  in  the  Eegistration  Order,  1895, 
by  the  forms  there  prescribed,  in  Schedule  II.,  viz., 
Form  H.  No.  1,  "  Notice  of  Claim  in  respect  of  the 
Occupation  Franchise,"  and  Form  K.  No.  6,  "  list  of 

(<f)  56  &  57  rtct.  cap.  73. 
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Claimants  (Paroohial  Electors'  list)."    These  separate       1899. 
lists  of  daimants,  both  owner  and  oooapation,  are  there-    thbQukbh" 
fore  part  of  the  lists  of  voters  which  it  is  the  duty  of      .  jj][^ 
the  BeYising  Barrister  to  revise.    He  was  wrong  in  his 
view  that  his  jurisdiction  was  limited  by  the  language 
of  section  44,  sub-section  1,  of  the  Act  of  1894  {a)y 
uncontrolled  by  the  other  sub-sections  of  that  section, 
and  that  the  only  lists  of  voters  or  of  claims  that  he 
could  look  at  were  such  as  formed  part  of  or  were  made 
in  reference  to  the  local  government  or  parliamentary 
register.    It  was  equally  his  duty  to  revise  all  the  lists 
as  to  which  he  has  declined  jurisdiction. 

BiDLEY,  J.  This  is  a  case  of  first  impression  and  of 
some  importance,  and  possibly,  if  there  were  no  urgency 
in  the  matter,  we  should  have  taken  time  to  consider  it, 
not  for  the  reason  that  there  is  any  doubt  in  the  mind 
of  the  Court  on  the  subject,  but  for  the  purpose  of 
putting  in  writing,  perhaps  more  accurately,  what  the 
view  of  the  Court  is. 

The  question  is,  whether  a  Bevising  Barrister  is  to 
take  into  consideration  for  the  purpose  of  revision, 
first,  the  Ownership  list  relating  to  persons  entitled 
to  the  parochial  vote  only;  secondly,  the  list  of 
ownership  claimants  to  have  their  names  entered  on 
the  Parochial  Electors'  list  only;  and,  thirdly,  the 
list  of  occupier  claimants  to  have  their  names  entered 
in  the  Parochial  Electors'  list  only.  I  am  of  opinion 
that  the  intention  of  the  Local  Government  Act, 
1894  (a),  is  that  he  should  do  so.  The  Act  contains  a 
section,  namely  section  2,  which  might  be  relied  upon 
as  having  a  contrary  effect.  It  is  in  these  words: 
''  The  parish  meeting  for  a  rural  parish  shall  consist  of 

(a)  56  &  67  Viet.  cap.  73. 
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1899.       the  following  persons,  in  this  Aot  referred  to  as  parochial 
Ths  QTTmr    electors,  and  no  others,  namely,  the  persons  registered 

Ka0h.  in  such  portion  either  of  the  Local  Q-ovemment  Eegister 
of  Electors  or  of  the  Parliamentary  Eegister  of  Electors 
as  relates  to  the  parish."  I  can  well  understand  that, 
upon  this  Act  coming  into  operation,  it  might  be  argued 
that  that  was  the  result  if  there  were  nothing  else  to  be 
considered  by  the  Eevising  Barrister,  because  the  section 
purports  to  limit  "  parochial  electors  "  to  the  "  persons 
registered  in  such  portion  either  of  the  Local  Oovem- 
ment  Eegister  of  Electors  or  of  the  Parliamentary 
Eegister  of  Electors  as  relates  to  the  parish."  But  the 
words  in  that  section  are  certainly  subject  to  the  other 
provisions  of  the  Act,  and  when  one  comes  to  look  at 
those  provisions  one  can  see  that  the  words  of  section  2 
cannot  have  been  intended  to  be  used  in  the  sense  that 
the  Parliamentary  and  Local  Government  Lists  are  the 
only  lists  that  the  Eevising  Barrister  is  entitled  or 
bound  to  consider  and  revise  for  the  purpose  of  the 
parochial  register.  I  think,  therefore,  section  2  has  not 
the  effect  contended  for. 

Now  when  we  come  to  regard  the  question  as  to 
whose  duty,  if  any,  it  is  to  revise  the  list  of  parochial 
voters,  it  seems  to  me  that  section  44  of  the  Local 
Government  Act,  1894  (a),  and  the  Eegistration  Order 
of  1895  are  the  matters  which  have  to  be  considered. 
First,  speaking  generally  as  to  the  Eevising  Barrister's 
duty  before  the  Act  of  1894  (a)  came  into  operation, 
he  had  put  before  him,  in  the  case  of  a  coimty,  the 
lists  of  voters  for  Parliament  and  the  lists  of  voters  for 
the  County  CouncU.  These  he  had  to  revise,  and  I 
think  no  question  ever  arose  upon  that  subject.    But 
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when  the  new  proyisions  for  creating  parochial  electors        1899. 
under  the  Act  of  1894  came  into  operation,  either  'rmQum' 
machinery  had  to  be  provided  under  which  new  lists  of       -^l^, 
persons  entitled  to  the  parochial  vote  were  to  be  sepa- 
rately framed  by  the  overseers  or  other  officers,  or  the 
Beyising  Barrister  had  to  deal  with  them  upon  the  mate- 
rials placed  before  him  for  revision.    The  former  method 
was  not  possible,  for  it  would  be  transferring  the  duty 
and  discretion  of  the  Eevising  Banister  to  officials,  and 
therefore  the  duty  of  dealing  with  the  materials  placed 
before  him  for  the  purpose  of  enabling  the  parochial 
register  to  be  made  up  is  cast  by  the  Act  upon  him. 

Among  other  lists  which  come  before  the  Eevising 
Barrister  is  the  Parliamentary  Ownership  List.  He 
deals  with  this  list  by  placing  a  mark  against  the  entries 
of  a  voter's  ownership  qualifications  in  other  parishes 
of  a  parliamentary  division  than  that  in  which  is  the 
qualification  which  the  voter  retaios  for  the  parliamen- 
tary vote.  The  qualification  retained  avails  both  for 
the  parliamentary  vote  and  the  parochial  vote  for  that 
parish.  But  a  separate  parochial  ownership  list  is 
formed  by  cutting  out  of  the  parliamentary  list  the 
other  entries  so  marked  by  the  Eevising  Barrister; 
and  that  forms  a  separate  list  of  persons  entitled 
in  respect  of  ownership  to  vote  as  parochial  electors 
only.  The  result  is,  that  there  is  an  Ownership  List 
oonsisling  of  two  portions,  viz.,  the  parliamentary 
portion,  available  also  for  parochial  electors,  and  the 
separate  parochial  portion.  In  a  succeeding  year  the 
whole  of  that  list  comes  before  the  Eevising  Barrister 
as  furnished  by  the  Clerk  of  the  Peace  to  the  overseers, 
and  marked  by  them  to  indicate  what  voters  have  died 
or  removed,  with  a  view  to  the  revision  of  the  list. 
It  is  argued  by  Mr.  Sutton  that  the  Eevising  Bar* 
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1899.  rister  took  the  right  view  in  deolining  to  consider  the 
Tn  QuBor    Separate  parochial  portion,  heoanse  there  is  no  part  of 

Kin.  ^0  Act  which  ezpresslj  brings  it  within  his  jurisdiction. 
But  it  appears  to  me,  that  when  the  phrasing  of  section  44 
and  its  yarions  sub-sections  is  considered,  this  part  of  the 
list  is  made  a  portion  of  the  register.  Therefore  the 
old  separate  parochial  ownership  list  comes  within  sub- 
section 8  because  it  is  a  portion  of  the  list  that  is 
intended  to  be  the  list  for  parochial  voters.  '^  Such 
separate  list  shall  form  part  of  the  register  of  parochial 
electors  of  the  parish,  and  shall  be  printed  at  the  end 
of  the  other  lists  of  electors  for  the  parish,  and  the 
names  shall  be  numbered  consecutivel j  with  the  other 
names  on  those  lists,  and  the  law  relating  to  the 
register  of  electors  shall,  with  the  necessary  modifica- 
tions, apply  accordingly,  and  the  lists  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  be  part  of  such 
register."  It  appears  to  me,  therefore,  that  when  the 
parochial  portion  of  the  ownership  list  is  brought  before 
the  Bevising  Barrister  it  is  a  part  of  the  old  register, 
and,  as  such,  it  is  his  duty  to  consider  and  revise  it. 
He  must  rectify  it,  in  point  of  fact,  according  to  his 
discretion  and  judgment,  upon  the  evidence  brought 
before  him,  and  in  regard  to  the  information  and 
objections  of  the  overseers  or  others.  If  he  does  not, 
it  appears  to  me  that  there  is  no  machinery  provided 
for  so  doing  at  all,  and  the  result  would  be  that  it  would 
remain  and  would  continue  to  be  the  list  as  fixed  in  a 
former  year.  Surely  it  is  not  in  accordance  with  the 
general  intention  of  this  Act  that  we  should  say  that 
such  a  conclusion  must  be  drawn  from  it.  In  my 
opinion  the  intention  was  to  put  all  the  lists,  including 
that  of  parochial  electors,  upon  the  same  basis  and 
authority ;  that  is  to  say,  that  they  should  come  within 
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the  diBcretion  of  the  Bevising  Banister.    But  I  think        1899. 
farther,  that  this  list  does  oome  within  the  special  words,    Tkb  Quxxk 
to  which  I  have  drawn  attention,  of  section  44  (8)  of       Kase. 
the  Act.    The  BeTising  Barrister  must  therefore  revise 
the  separate  list  of  parochial  ownership  voters. 

With  regard  to  claims  to  be  put  on  the  parochial 
list  as  regards  both  owners  and  occupiers,  it  appears  to 
me  that  the  case  is  perfectly  clear,  and,  in  fact,  it  is 
hardly  susceptible  of  argument,  because  the  provisions 
of  the  Act  are  simply  these :  that  whereas  there  may  be 
persons  wbose  names  do  not  appear  on  either  the  Far- 
Kamentary  or  the  Local  Government  Voters'  lasts, 
those  persons  may  daim  in  respect  of  a  vote  in  the 
parish  only,  and  sub-section  9  says :  "  Any  person  may 
daim  for  the  purpose  of  having  his  name  entered  in  the 
Parochial  Electors'  list,  and  the  law  relating  to  claims 
to  be  entered  in  lists  of  voters  shall  apply."  If  a  person 
does  enter  a  claim  it  is  provided  that  he  shall  enter  it 
in  one  of  the  forms  prescribed  in  the  Begistration 
Order  of  1895.  If  he  claims  in  respect  of  ownership, 
lie  must  follow  Form  No.  2  in  Schedule  I.  of  the  Order, 
in  accordance  with  which  he  has  to  give  notice  of  his 
claim  to  the  overseers,  and  say  whether  he  claims  to  be 
entered  in  the  Parliamentary  or  the  Parochial  list  of 
Electors.  Then  Form  No.  3  of  Schedule  I.  shows 
clearly  the  way  in  which  the  list  of  ownership 
claimants  is  to  be  made  out.  It  is  in  two  portions: 
"  A.  Parliamentary  list  Claims  "  ;  and  "  B.  Parochial 
Electors'  list  Claims."  If  he  claims  to  be  on  the 
Parochial  Electors'  list  as  occupier,  he  must  follow,  on 
the  other  hand.  Form  K.,  No.  5,  of  Schedule  11.,  "LLrt 
of  Claimants  [Parochial  Electors'  list]."  The  heading 
shows  that  he  is  claiming  to  be  put  on  the  Parochial 
Electors'  listy  and  a  note  to  the  form  adds,  ^^  Form 
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^^^^-  No.  5  applies  to  persons  who  claim  to  have  their  names 
TBBQxjssir  entered  in  the  Parochial  Electors'  List  as  parochial 
KisH.  electors  only,"  and  "a  copy  of  the  daim  must  be 
entered  in  this  form."  Then  the  claims,  whether  for 
the  owners'  or  the  occupiers'  list,  are  put  before  the 
Berising  Barrister,  and  these  lists  when  dealt  with  by 
him  go  to  form  part  of  the  complete  list  which  will 
ultimately  be  made  up,  under  sub-section  10  of.  seo- 
tion  44  of  the  Act  of  1894  (a),  by  the  Clerk  of  the 
County  Council  or  by  the  Town  Clerk,  as  the  case  may 
be.  The  question  which  is  argued  by  Mr.  Sutfofi  is 
raised  in  this  way.  "  True  it  is,"  he  says,  "  that  this 
claimants'  list  is  to  come  before  the  Eevising  Barrister 
imder  the  provision  in  sub-section  9,  that  ^the  law 
relating  to  claims  to  be  entered  in  lists  of  voters  shall 
apply; '  but  it  is  not  proper  to  put  these  claims  forward, 
nor  require  him  to  consider  them,  except  as  an  integ^ral 
portion  of  the  general  claims  lists,  which  are  to  be 
dealt  with  by  him  according  to  the  general  law  regard- 
ing claims."  I  rather  think  that  that  is  not  in  accord- 
ance with  the  general  spirit  of  the  Local  G-ovemment 
Act,  1894,  on  this  subject,  which  appears  to  intend 
that  the  Bevising  Barrister  shall  revise  all  the  lists, 
including  the  separate  list  of  parochial  electors.  But 
apart  from  that,  it  appears  to  me  that  the  Forms  I 
have  alluded  to,  and  sub-section  9,  are  precise  to  this 
effect.  A  person  so  claiming  must  claim  directly  to  be 
entered  in  the  Parochial  Electors'  List  in  accordance 
with  the  requirement  as  to  the  form  prescribed,  and 
then  "  the  law  relating  to  claims  to  be  entered  in  lists 
of  voters  shall  apply."  I  do  not  see  how  we  could 
properly  read  those  words  otherwise  than  as  giving  the 

(•)  66  &  67  Viet.  cap.  73. 
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Revising  Barrister  the  power,  and  requiring  him  to        1899. 
exercise  the  duty,  of  revising  these  lists.    I  gather  from    The  Queen 
Mr.  Sutton  that  he  would  not  have  contended  to  the       Kash. 
contrary  if  the  claims  had  heen  made  as  a  part  of  the 
two  general  lists  of  claims  for  owners  and  occupiers. 
That  objection  seems  to  me  not  to  have  much  weight, 
because  of  the  words  of  the  Act  itself,  and  the  form  in 
which  it  is  provided  the  claim  shall  be  made.     When 
all  this  has  been  done  by  the  Revising  Earrister,  then 
it  becomes  the  duty  of  the  authorities  to  make  out  a 
separate  list  of  parochial  electors,  which  includes,  of 
course,  the  list  of  claims  and  the  list  of  those  who  have 
Wn  on  it  before  for  previous  years,  as  revised. 

Under  these  circumstances,  although  the  matter  is 

one  which,  I  can  understand,  might  upon  argument 

^e  a  difPerent  shape  in  the  mind  of  the  Revising 

barrister,  it  seems  to  me  that  the  better  course  to 

Pursixey  and  the  right  course  to  pursue  according  to 

^^^9  ia  to  deal  with  the  separate  lists  as  if  they  formed 

-P***^  of  the  register  to  be  put  before  the  Revising  Bar- 

^*^^>  and  it  is  his  discretion  upon  which  the  Legislature 

^li^ ^that  he  is  to  see  that  the  lists  are  correctly 

^^^^'^'^:i  up.    For  these  reasons  I  am  of  opinion  that  the 
^^^    c>iight  to  be  made  absolute. 

'^^-^ BLIND,  J.     I  am  of  the  same  opinion.     It  is 

;  "*^^C3tly  clear,  and  the  contrary  is  not  argued,  that  it 

*^^  duty  of  the  Barrister  to  revise  the  parochial 

^^^t^r.     He  did  revise  the  list  so  far  as  it  related 

t^^Vrochial  electors  who  were  also  parliamentary  voters 

-f^^^^Dple  described  as  ownership  voters,  and  persons 

"^*-X«d  to  vote  as  parliamentary  voters  and  as  parochial 

^^*^.    So  far  as  the  list   consisted  of  those  owners 

^-•-      I.  TT 
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1899.  who  were  entitled  to  vote  in  both  ways  he  revised  the 
The  Queer  register,  but  "when  it  came  to  revising  the  register  as 
Nash.  regards  persons  who  were  described  as  owners,  but 
entitled  to  vote  as  parochial  electors  only,  he  came  to 
the  conclusion  that  he  had  no  jurisdiction  to  revise  that 
particular  list.  There,  I  think,  he  was  wrong.  It 
appears  that  that  which  he  declined  to  revise  was, 
according  to  the  provisions  of  the  statute  (a),  a  portion 
of  the  register,  and  therefore,  if  he  did  not  revise  that 
portion  he  did  not  revise  the  register.  He  only  revised 
a  portion  of  the  register,  and  he  did  not  revise  the 
whole  of  the  register  unless  he  revised  aU  portions  of  it. 
Therefore  it  appears  to  me  that  he  was  distinctly  wrong 
in  refusing  to  revise  any  portion  of  it.  So  much  for 
ownership.  But  as  regards  the  other  question,  namely, 
his  refusal  to  revise  the  claims,  I  think  that  the  case  is 
hardly  arguable ;  and,  indeed,  Mr.  Sutton  did  hardly 
Bxgue  it  after  it  was  pointed  out  what  would  be  the 
result  of  his  refusal.  It  is  distinctly  enacted  in  sub- 
section 9  that  any  person  may  claim  for  the  purpose  of 
having  his  name  put  on  the  Parochial  Electors'  list, 
and  the  law  relating  to  claims  to  be  entered  in  the  list 
of  voters  shall  apply.  He  is  bound,  it  seems  to  me,  to 
revise  those  claims,  and  if  there  were  anything  doubtful 
there  is  the  Eegistration  Order  of  1895,  which  provides 
the  form  in  which  people  are  to  send  in  these  claims, 
which  must  be  revised  in  some  way,  and  nobody  else,  as 
has  been  pointed  out,  could  revise  them.  I  think,  after 
the  argument  for  which  personally  I  feel  very  much 
indebted  to  the  learned  counsel,  that  the  case  is  a  veiy 
clear  one.  The  Eevising  Barrister  was  not  in  the  same 
position. 

[(()  56  &  57  Vict.  cap.  73. 
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EiDLEY,  J.    I  also  "wish  to  add  that  we  have  had  the        1899. 
advantage  of  an  argument  here  which  the  Bevising   ThsQuhen 

y 

Barrister  had  not.  Nabh. 

Bnle  absolute. 


Solicitors — For  the  Applicant,  Fidd^  Jtoscoe  8f  Co.,  for 
E.  T,  Qardoiiii  Gloucester. 

For  the  Respondent,  The  Treasury  Solicitor. 
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Reade^  Appellant ;  Richasds  and  Gabdom, 
Respondents. 


1899. 

Ifov.  18. 

Apenon  wu 
entered  in  the 

parliamentary  ..^ 

list  of  owner- 
ship Toters  in 

qS^tion  AT  a  Court  held  for  the  revision  of  the  lists  of  voters 

« fiSah^d"  ^^^  *^®  Northern  or  Tewkesbury  Division  of  the 

S^quiOi^  county  of  Olouceater^  the  appellant  duly  gave  notice  of 

^'tS^*  ^  objection  to  the  name  of  the  respondent,  Edwin  Richards^ 

4th  column  aa  being  retained  in  the  Parliamentary  List  of  Ownership 

"Bullock  and  ®  j  r 

others." 
Upon  objec- 
tion taken, 
the  Revising 
Barrister 
found  the 
qualification 
proved,  and 
amended  the 
entry  by 
altering  the 
8rd  and  4th 
columns  re- 
spectively to 
"Tithe  rent- 
charge"  and 
"Tuffley 
Court." 
Upon  appeal 
it  appeared 
from  the 
conveyance, 
dated  13th 
January, 
1888,  under 
which  the 
voter  held 
the  property, 

and  which  He  entry  relating  to  Edunn  Richards  in  the  said 

was  made  •'  ^ 

partof  tiie 
case  stated  by 

the  Revising  Barrister,  that  the  voter's  interest  comprised  a  portion  only  of  a  titiie 
rent- charge  formerly  payable  to  the  Dean  and  Chapter  of  Oloueetter,  and  tliat  it  was 
not  an  apportionment  to  a  rectory,  vicarage,  chapelry,  or  benefice,  ffeld,  that  as  the 
case  fell  witlun  the  prohibition  and  not  within  the  exception  of  section  4  (1)  of  the 
Representation  of  the  People  Act,  1884,  and  did  not  come  within  the  saving  olaose 
of  section  10  of  the  Act^  the  vote  must  be  disallowed. 


Voters  for  the  said  Division  of  the  said  county  in  the 
following  form : — 

"  To  Mr.  Edwin  Richards. 

Take  notice  that  I  Object  to  your  name  being 

retained  in  the  Parliamentary  List  of  Ownership 

Electors  for  the  parish  of  Tuffley ,  in  the  Northern 

or  Tewkesbury  Division  of  the  county  of  Gloucester. 

And  I  ground  my  objection^ 

on  the  Third  column : 
and  the  objection  relates 
To  the  nature  of  your  interest  in  the  quali- 
fying property ; 
To  the  value  of  the  qualifying  property : 
on  the  Fourth  column." 
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Parliamentary  list  of   Ownership    Electors   was  as       1899. 

follows : —  Rkadb 

▼. 

BiCHABDS. 


NaxnMof  Electata 

in  full, 
Suname  beizi^flnt. 

Place  of  Abode. 

Nature  of 
Qualiflcatioii. 

Description 

of  Qualifying 

Property. 

BicEABDfl,  Edwin  . . 

Park     Kx>ad, 
Glonoeflter . . 

Freehold  tithes. 

Bullock  and 
others. 

In  support  of  the  objection  to  the  third  column,  it 
was  contended  that  it  showed  no  legal  qualification,  and 
that  the  Eevising  Barrister  had  no  power  to  amend  it 
as  he  was  asked  to  do  bj  substituting  ^^  Tithe  rent- 
charge  "  for  "  Freehold  tithes." 

The  Beyisiug  Barrister  thought  that  the  statement  in 
the  third  column  did  show  a  legal  qualification  as  it 
stood,  but  that  a  more  correct  description  of  the  qualifi- 
cation would  be  ''  Tithe  rent-charge,"  and  he  amended 
the  third  column  by  substituting  "  Tithe  rent-charge  " 
for  "Freehold  tithes,"  being  of  opinion  that  he  had 
power  to  make  such  amendment  by  virtue  of  the  Parlia- 
mentary and  Municipal  Begistration  Act,  1878  (a), 
sect.  28  (13),  and  that  he  could  do  so  without  changing 
the  description  of  the  qualification,  and  only  for  the 
purpose  of  more  clearly  and  accurately  defining  the 
same. 

In  regard  to  the  objection  to  the  fourth  column,  if 
the  Bevising  Barrister  thought  it  insufficient  he  was 
asked  to  amend  it  by  substituting  "  Tuffley  Court "  for 
"Bullock  and  others."  He  was  of  opinion  that  the 
name  and  situation  of  the  qualifying  property  as  stated 
was  insufficientiy  described  for  the  purpose  of  being 


(a)  41  &  42  Viet.  cap.  26. 
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1899.  identified,  and  that  the  objection  to  the  fourth  oolunm 
Beads  as  it  stood  was  a  good  one. 
BicHABss.  The  Bevising  Barrister  was  informed,  and  it  was  not 
disputed,  that  this  tithe  was  on  property  called  **  Tuffley 
Court,"  and  that  the  persons  indicated  in  the  fourth 
column  had  previously  occupied  that  property  and  paid 
this  tithe,  although  now  it  is  occupied  by  the  Guardians 
of  the  Poor  of  Gloucester, 

The  Eevisiug  Barrister  was  satisfied  that  there  had 
been  a  real  mistake  in  stating  the  description  of  the 
qualifying  property  in  the  fourth  column,  and  decided 
that  he  had  power  to  amend  it.  He  therefore  amended 
the  fourth  column  by  substituting  "  Tuffley  Court "  for 
"BuUock  and  others." 

Proof  having  been  given  to  the  satisfaction  of  the 
Bevising  Barrister  of  the  qualification  as  amended,  he 
retained  the  name  of  the  said  JEdmn  Richards  in  the 
Parliamentary  List  of  Ownership  Voters  for  the  said 
Division  of  the  said  county. 

A  copy  of  the  conveyance  of  the  said  tithes  to  the 
said  Edwin  Richards  was  annexed  to  and  formed  part  of 
the  case  afterwards  stated  by  the  Eevising  Barrister. 

By  the  said  conveyance,  which  was  dated  13th 
January,  1888,  and  was  a  conveyance  upon  sale,  the 
trustees  of  the  will  of  one  William  Eeynolds  conveyed 
unto  the  claimant,  Edicin  Richards^  all  and  singular  the 
said  tithe  commutation  rent-charge  comprised  and  de- 
scribed or  referred  to  in  the  first  schedule  thereunder 
written  (subject  nevertheless  as  in  such  schedule  is 
mentioned,  but  with  the  benefit  of  the  indemnity  o^ 
provision  also  therein  mentioned  or  referred  to),  to  hold 
the  same  unto  and  to  the  use  of  the  said  Edicin  Richards 
in  fee  simple. 

"  The  first  schedule  heripi^jibej^o/p  referred  to : — The 
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I  titlie  oommutation  rent-charge,  or  suoh  part  or  parts  of        1B99. 

I  the  tithe  oommutation  rent-charge,  of  £141  awarded  in       Bease 

I  lieu  of  tithes  of  the  hamlet  of  Tuffleigh,  in  the  county    ^ceIsdb. 

j  «f  Gloucester,  formerly   payable   to   the   Dean   and 

I  Chapter  of  Grloucester  or  their  lessee,  under  an  agree- 

!  ment  for  the  commutation  of  the  tithes  of  the  said 

hamlet  duly  confirmed  by  the  Tithe  Commissioners  of 
England  and  Wales  on  the  12th  May,  1840,  subject  to 
variation  in  accordance  with  provisions  of  the  Tithe 
Commutation  Act  as  is  or  are  not  issuing  out  of  or 
charged  upon  the  hereditaments  comprised  and  described 
I  in  the  second  schedule  hereunder  written,  or  some  of 

I  them,  or  some  part  or  parts  thereof." 

"The  Tuffleigh  estate,  of  which  the  said  tithe 
commutation  rent-charge  was  formerly  part,  is 
subject  to  a  charge  of  £10,000,  created  by  an 
indenture  of  settlement  dated  the  25th  September, 
1861,  being  the  settlement  made  on  the  marriage 
of  .  .  .  and  also  to  any  claim  (if  any)  for 
succession  duty  upon  the  cessation  of  a  certain 
annual  rent-charge  on  the  death  of  the  said 
.  .  .  which  does  not  affect  the  said  tithe  com- 
mutation rent-charge,  but  to  meet  which  charges  a 
sum  of  £12,000  was,  upon  the  sale  of  the  said 
Tuffleigh  estate  to  the  aforesaid  ...  set 
aside,  and  is  now  invested  in  the  purchase  of 
£13,150  13«.  9d.  Consols  in  the  name  of  trustees, 
and  is  held  by  them  under  or  by  virtue  of  an 
indenture  or  declaration  of  trust  dated  the  27th 
April,  1867,  upon  certain  trusts,  being  trusts  by 
way  of  provision  for  and  indemnity  in  respect  of 
the  said  charge  of  £10,000  and  the  said  succession 
duty  payable  as  aforesaid." 
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1899.  <'  The  second  .schedule  hereinbefore  referred  to : — 


Reads       (Comprising  lands  and  hereditaments  formerly  sub- 
B10HASD6.     jeot  to  apportioned  parts  of  the  said  tithe  rent-charge  of 
£141,  but  since  sold  ofiE  and  conveyed,  together  with 
the  apportioned  payments  in  respect  thereof,  to  the  re- 
spective purchasers  of  such  lands  and  hereditaments)." 

[Here  followed  an  enumeration  of  the  lands  so  sold 
o£P,  with  their  respective  acreage,  &c.,  and  the  amounts 
of  the  said  tithe  rent-charge  apportioned  to  them 
respectively.] 

Due  notice  of  appeal  from  the  said  decision  was 
given. 

If  the  Court  should  be  of  opinion  that  the  decision 
of  the  Bevising  Earrister  was  wrong,  the  register  was 
to  be  amended  by  erasing  the  name  of  the  said  Udicin 
Richards  from  the  said  list. 

Stroud  for  the  appellant.  "Freehold  tithes"  does 
not  describe  a  qualification  at  all,  and  no  amendment, 
therefore,  was  possible.  But  even  assuming  the  sub- 
stitution of  "  tithe  rent-charge  "  possible  by  way  of 
amendment  for  the  purpose  ojE  defining  a  qualification, 
it  is  upon  the  facts  inefEectual.  For  although  the 
Revising  Barrister  says  that  proof  has  been  given  to 
his  satisfaction  of  the  qualification  as  amended,  he  has 
made  the  conveyance  of  the  property  upon  which  the 
qualification  is  based  part  of  the  case,  and  from  this  it 
appears  that  the  claimant's  interest  is  in  respect  of  an 
apportioned  part  only  of  a  tithe  rent-charge,  and  that  ho 
is  not  within  the  exception  of  section  4,  sub-section  1, 
of  the  Eepresentation  of  the  People  Act,  1884  (a),  viz. : 
'*A  man  shall  not  be  entitled  to  be  registered  as  a 

[a)  48  Vict.  cap.  3. 
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Toterin  respect  of  the  ownership  of  any  rent-charge  1899. 
except  the  owner  of  the  whole  of  the  tithe  rent-charge  Beadb 
of  a  rectory,  vicarage,  chapelry,  or  benefice  to  which  •Bumlxsm. 
an  apportionment  of  tithe  rent-charge  shall  have  been 
made  in  respect  of  any  portion  of  tithes.'^  The  claimant 
is  not  the  owner  of  the  whole  tithe  rent-charge  nor  of 
anything  which  has  been  apportioned  to  a  rectory, 
Tic^rage,  chapelry,  or  benefice.  The  second  schedule 
to  the  conveyance  of  the  13th  January,  1888,  shows  that 
parts  of  the  tithe  rent-charge  have  been  sold  and  con- 
veyed away,  and  therefore  that  this  is  not  the  whole. 
The  recitals  show  that  it  is  not  apportioned  to  any 
rectory,  vicarage,  chapelry,  or  benefice.  Moreover,  if  it 
were,  it  could  not  have  been  put  up  for  auction,  as  is 
the  case  here.  The  claimant's  title  arising  upon  a  deed 
of  conveyance  dated  1888,  no  question  can  arise  under 
the  saving  clause  (section  10)  of  the  Eepresentation  of 
the  People  Act,  1884  (a).  The  claimant  could  not 
have  been  a  person  who  at  the  date  of  the  passing  of 
tiiat  Act  was  registered  in  respect  of  this  qualification. 
No  counsel  appeared  for  the  respondent. 

Lord  Eussell  of  Killowen,  L.C.  J.  It  is  a  pity 
that  the  question  raised  by  this  appeal  has  not  been 
argued  before  us  on  behalf  of  the  respondent,  but  we 
must  deal  with  it  as  it  is  now  presented  to  us.  In  my 
opinion  the  appeal  must  succeed.  I  am  not  quite  sure 
that  the  notice  of  objection  was  sufficient,  but  it  is  clear 
that  when  the  case  came  before  the  Bevising  Barrister 
the  objection  was  taken  not  merely  that  he  had  no 
power  to  amend  the  description  of  qualification,  but 
that  there  was  no  qualification  in  fact  proved. 

By  section  4  of  the  Bepresentation  of  the  People 

(a)  48  Vict,  cap.  3. 
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1899.       Aoty  188i{a)j  the  only  person  entitled  to  a  vote  in 
Rbadb      respect  of  tithe  rent-oharge  is  the  owner  of  the  whole  of 
Siog^BM.    ^^®  ^^^  rent-oharge  of  a  reotory,  Yioarage,  ohapelry,  or 
benefice  to  which  an  apportionment  of  tithe  rent-oharge 
shall  have  been  made  in  respect  of  any  portion  of  tithes. 
Now  the  deed  of  conveyance  npon  which  the  claimant's 
titie  is  based  has  been  set  out  in  the  case  submitted  to 
us,  and  it  is  clear  that  the  claimant  is  not  the  owner  of 
the  whole  of  the  tithe  rent-oharge.     This  is  made 
apparent  by  the  statements  in  the  first  and  second 
schedules  of  the  deed.     [His  Lordship  read  the  pas- 
sages of  the  two  schedules  above  set  out,  and  continued.] 
The  tithe  rent-oharge  conveyed  by  the  deed  is  therefore 
such  portion  only  of  the  tithe  rent-charge  thus  described 
in  the  first  schedule  as  is  not  issuing  out  of  or  charged 
upon  the  hereditaments  comprised  and  described  in  the 
second  schedule.    The  first  schedule  then  proceeds  with 
the  statement  that  the  said  tithe  rent-charge  was  formerly 
part  of  the  Tuffleigh  estate,  &c.    Then  finally  we  oome 
to  the  second  schedule.     This  contains  an  enumeration 
of  a  number  of  properties,  with  their  delimitation  and 
acreage,  which,  with  the  apportioned  parts  of  the  said 
tithe  rent-charge  attributable  to  them,  have  been  pre- 
viously sold  off  and  conveyed  to  purchasers,  and  are 
excluded  from  the  operation  of  this  deed.     That  brings 
this  case  within  the  section  of  the  Act  of  1884,  and 
not  within  the  exception.    The  claimant  has  therefore 
failed  to  prove  any  qualification  for  a  vote.    The  appeal 
must  be  allowed. 

BiGHAM,  EiDLET,  and  Darling,  JJ.,  concurred. 

Solicitors — ^For  the  Appellant,  AyrUm^  Siscoe  8f  Bar- 
cki/y  Agents  for  Frank  Treasure^  Gloucester. 

(a)  48  Viet,  cap.  3. 
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Sagae,  Appellant;  Clare,  Respondent.  1900, 

Matf  6. 


Where  in  a 
parliamentar} 
yision  of  a 


AT  a  Court  held  on  the  12th  September,  1899,  for  the  ooimi^ and 
reyision  of  the  lists  of  parliamentary  electors  for  the  boro^S  the 
Blackpool  Division  of  the  coimty  of  Lancaster  and  the  alwd^  iito 
burgess  lists  for  the  borough  of  Blackpool,  Elijah  Sagar  ^^oi^"^^ 
objected  to  the  name  of  Robert  Fielding  being  retained  ^a^entary 

on  Division  I.  of  the  Occupiers'  List  as  a  parliamentary  ™»de  ont 

Beparatelj  for 

elector  for  the  parish  [or  township]  of  Blackpool  and  as  the  several 

wards  pur* 

a  burgess  of  the  borough  of  Blackpool.  suant  to 

The  notice  of  objection  served  upon  the  overseers  ©f  the  precept 
.     i-i     i»  11       •        »  to  schedule  2 

was  in  the  following  form : —  of  the  Regis- 

"  Notice  of  Objection  to  be  given  to  overseers  in  i^g^^ndh*^'' 

respect. of  the  occupation  franchise.  i^^ot**^ 

"  Parliamentary  and  Municipal  (Division  L).  **li8t8*'withm 

•^  *  ^     ^  '  the  meaning 

"  To  the  overseers  of  the  parish  [or  township]  of  of  ^^  T^ote 

to  Form  I. 
Blackpool.  No.  1  of  the 

"I  HEREBY  GIVE  YOTJ  NoTICB  that  I  ObjCCt  to  the  A  notice  of 

name  of  Bohert  Fielding^  of  103,  Adelaide  need  no? 
Street,  being  retained  on  Division  I.  of  the  ^^fy'Sie 
Occupiers'  List  of  Electors  for  your  parish  [or  ^^°^^ 
township]  as  a  parliamentary  elector  for  the  ^^^  ?^®  ,  ^ 

* -^  ^^  "^       ^  name  objected 

Blackpool    Parliamentary    Division    of    the  *J  occurs  on 

the  list, 
county  of  Lancaster  {Blackpool  Polling  Dis-  Mortioek  v. 

trict)  and  as  a  burgess  of  the  borough  of  20 ;  ^c.f.'d. 

Blackpool  ^ 

"Dated,  &c." 

The  notice  of    objection  served    upon  the  person 

objected  to,  namely,  the  said  Robert  Fielding^  m  de» 
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190Q«       scribing  the  Occupiers'  List,  contained,  in  addition  to 
Saqab       the  words    "Division    I.,''   the  words  "Bank    Hey 

V, 

ChAME.  Ward,"  the  borough  of  Blackpool  being  divided  into 
wards  and  the  lists  separately  made  out  for  these  as 
hereinafter  stated. 

The  borough  of  Blackpool  is  conterminous  with  the 
parish  or  township  of  Blackpool^  and  is  divided  into 
six  wards,  namely,  Waterloo  Ward,  Foxhall  Ward, 
Brunswick  Ward,  Bank  Hey  Ward,  Talbot  Ward,  and 
Claremont  Ward. 

The  lists  of  voters  are  made  out  and  published  by 
the  overseers  of  such  parish  or  township  of  Blackpool  for 
parliamentary  purposes  in  three  divisions,  as  prescribed 
by  section  15  of  the  Statute  41  &  42  VicL  cap.  26,  and 
also  in  wards  as  prescribed  by  sub-section  (8)  of  the 
same  section,  and  by  the  Begistration  Order  of  1895 
(Occupation  Electors),  clause  16,  the  list  for  each  of 
the  said  six  wards  being  made  out  in  the  three  divisions. 

The  name  of  the  said  Robert  Fielding  was  on  the 
Occupiers'  list.  Division  I.,  in  respect  of  his  qualifica- 
tion of  dwelling-house,  103,  Adelaide  Street,  Bank  Hey 
Ward.  There  is  only  one  Adelaide  Street  in  the 
borough. 

On  behalf  of  the  said  Robert  Fielding  (the  voter 
objected  to)  it  was  objected  before  the  Revising 
Barrister  that  the  said  form  of  notice  served  upon  the 
overseers  was  insufficient,  inasmuch  as  it  did  not  state 
the  name  of  the  ward  in  which  the  said  Robert  Fielding 
resided  and  under  which  his  name  appeared  in  the  list 
of  voters. 

On  behalf  of  the  objector  it  was  argued  that  the 
notice  to  the  overseers  was  sufficient,  as  it  complied 
with  the  form  of  notice  of  objection  to  overseers  (Regis- 
tration Order,  1895,  Sched.  2,  Form  I,  No.  1),  and 
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that,  the  address  of  the  said  Robert  Fielding  being  stated       1900. 
in  snoh  notioe  in  addition  to  ^^  Division  I.,  of   the       s^gab 
Ooonpiers'  lost,"  the  voter  objected  to  was  sufficiently      Clabb. 
identified.    The  Bevising  Barrister  was  further  asked, 
on  behalf  of  the  objector,  to  amend,  if  necessary,  the 
form  of  notice  in  question  under  41  &  42  Vict.  cap.  26, 
8.  28  (2),  by  adding  the  name  of  the  ward. 

The  Eevising  Barrister  was  of  opinion  that  the  list 
of  voters  for  each  of  the  six  wards  was  a  separate  list, 
having  three  divisions  and  separate  progressive 
numbers,  and  containing  only  the  streets  and  qualifica- 
tions belonging  to  the  particular  ward,  and  consequently 
that  the  statement  of  the  division  was  not  of  itself 
sufficient  for  the  purpose  of  identification  of  the  voter, 
and  that  the  notice  of  objection  to  the  overseers  ought 
to  specify  the  name  of  the  ward  in  which  the  name  of 
the  voter  objected  to  appears.  He  was  further  of 
opinion,  upon  the  authority  of  the  case  of  Barton  v. 
Ashley  (a),  that,  although  by  some  additional  labour 
the  overseers  with  an  imperfect  notice  of  objection  to 
guide  them  might  come  to  the  same  result  as  if  they 
had  been  served  with  a  notioe  in  perfect  compliance 
with  the  form  in  the  schedule,  it  was  the  intention  of 
the  Act  to  save  them  that  trouble,  and  that  the  due 
publication  of  the  name  of  the  person  objected  to  in  the 
proper  list  of  objections  was  no  waiver  of  the  ground  of 
objection.  He  therefore  held  the  notice  to  be  bad  and 
declined  to  amend  it,  and  retained  on  the  list  the  name 
of  the  said  Robert  Fielding  and  the  names  of  the  several 
other  persons  set  forth  in  the  schedule  to  the  case  after- 
wards stated  by  him,  in  respect  of  whom  similar  notices 
of  objection  had  been  served  on  the  game  overseers. 

(a)  1  Lutw,  307 ;  15  X.  /.  (7.  P.  36. 
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1900.  Due  notioe  of  appeal  in  each  case  was  given,  and 

Saoib       the  Eevising  Barrister  afterwards,  in  pursuance  of  an 

Class,       Order  of  the  High  Court  of  Justice  in  that  behalf, 

stated  a  case  and  ordered  the  several  appeals  to  be 

consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision  of 
the  Eevising  Barrister  was  wrong,  the  register  was  to 
be  amended  by  erasing  from  the  said  list  the  names  of 
the  said  Robert  Fielding^  and  of  the  other  persons  set 
forth  in  the  schedule  to  the  case. 


E.  Tindal  Atkinson  for  the  appellant.  The  notice  of 
objection  is  in  accordance  with  the  form  prescribed  by 
the  Registration  Order,  1895,  Sched.  II.,  Form  I., 
No.  1. 

The  list  here  is  made  out  in  divisions,  and  the 
division  to  which  the  objection  refers  is  duly  specified 
as  required  by  the  prescribed  Form  and  the  note  thereto. 
The  list  referred  to  in  the  Form  and  the  note  is  the 
franchise  list,  that  is  here  the  occupiers'  list.  The  fact 
that  it  is  made  out  separately  for  the  several  wards 
does  not  make  each  of  those  ward  lists  a  "  list "  within 
the  meaning  of  that  note,  and  there  is,  therefore,  no 
ground  for  the  objection  that  the  ward  is  not  stated  in 
the  notice.  The  case  is  covered  by  the  decision  in 
Mortlock  V.  Farrar  (a). 

Even  if  the  ward  ought  to  have  been  stated,  yet,  as 
the  notice  was  duly  served  and  received,  and  the  over- 
seers were  able  to  identify  the  person  intended,  the 
amendment  should  have  been  made. 

No  counsel  appeared  for  the  respondent. 

[a)  Colt.  20  \  bO.F.D.n* 
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Lord  Eussbll  op  Killowen,  L.O.J.     We  think       1900. 


that  in  this  case  if  any  amendment  were  necessary  Sagib 
the  Bevising  Barrister  ought  to  have  allowed  and  made  Clabb. 
it.  We  are  of  opinion,  however,  that  no  amendment 
was  neoessaiy.  This  notice  is  perfectly  good.  It 
follows  the  Form  prescribed  by  the  Eegistration  Order 
in  all  its  requirements.  This  case  is  covered  by  and 
even  stronger  than  that  of  Morilock  v.  Farrar  (a),  which 
has  been  cited.  The  Bevising  Barrister  was  wrong  and 
the  appeal  must  be  allowed. 

Wright  and  Daruko,  JJ.,  concurred. 

Appeal  allowed. 


Solicitors — ^For  the  Appellant,  B(ncer^  Cotton  8f  Botcer, 
for  Dean  8f  Waterhousey  Blackpool 

(a)  CoU.  20 ;  5  C.  P.  D.  73. 


CASES 

ABGUED  AND  DETEBMINED 

QUEEN'S  BENCH  BIYISION 

Of 

THE  HIGH  COURT  OF  JUSTICE, 

■DNDEE  STATS.  6  &  7  VICT.  c.  18, 

AKD 

41  &  42  VICT.  c.  26, 

Am)  THE  AOrS  AHENDINa  THE  SAME, 
DTJEING   MICHAELMAS   SITTINGS,    1900, 

IN  THE 

SrXTT-FOURTH  TEAR  OF  QUEEN  VICTORIA, 

Ain> 

MICHAELMAS  SITTINGS,  1901, 

TX  THB 

PmST   YEAR  OF  KING  EDWARD  vn. 


James,  Appellant ;  Ivemey  and  Hulme,  1900. 

Respondents.  nqv.  17.21. 

A  T  a  Court  held  on  the  10th  September,  1900,  for  fom  Act, 

the  revision  of  the  lists  of  voters  for  the  parish  righto  of  freo- 
of  St.  Mary,  Haverfordwest,  William  Charles  Ivemey,  ^^^ot^^ 
of  17,  Princes  Street,  Pembroke  Dock,  on  the  list  of  ^J^^}^^. 

west,  which 
-was  a  borough 
xetnmiiiff  a  member  for  Parliament,  to  vote  in  the  election  of  snch  member  were 
praeryed,  and  the  districto  of  Narherth  and  Fishaudrd  were  added  to  the  area  of  the 
said  borongh.  By  the  Redistribution  of  Seats  Act,  1886,  the  county  of  the  town  of 
Haverfardtcett  with  tiie  places  comprised  therein  ceased  as  a  borough  of  itself  to  return 
a  member  for  Parliament,  and  was  combined  with  the  old  borough  of  Fetnbroke  to 
form  the  new  parliamentary  borough  of  Pembroke  and  Kaverfordwest,  The  same 
Act  provided  that  the  county  of  the  town  of  Havcrfordwat  was  thenceforth  to  be  for 
the  purpose  of  parliamentary  elections  included  in  the  county  of  Pembroke,  but  con- 
tained no  express  abrogation  of  tiie  righto  of  the  said  freeholders  to  vote  in  the 
borough  of  which  tiie  said  county  of  the  town  of  Haverfordwest  formed  part.  Held, 
that  the  righto  of  the  said  freeholders  were  not  continued  by  the  Redistribution  of 
Seato  Act,  1886,  so  as  to  enable  them  to  vote  for  the  new  borough  of  Ftmbroke  and 
Sttveifordtoeit. 

VOL.  I.  z 
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1900. 


Jaiois 

V. 


parliamentary  electors  "for  the  parish  of  St.  Mary> 
Pcfnbrokey  duly  objected  to  the  name  of  John  James 
ivEXET  and  being  retained  in  the  parliamentary  list  of  voters  for 
the  said  borough,  intituled  "  List  of  the  persons  entitled 
to  be  registered  as  parliamentary  voters  for  the  parlia- 
mentary borough  of  Pembroke  and  Haverfordwest  in 
respect  of  any  right  reserved  by  sections  31  and  33  of 
the  Eeform  Act,  1832"  (a). 

The  facts,  as  proved  or  admitted  before  the  Revising 
Barrister,  and  set  out  in  the  case  afterwards  stated  by 
him,  were  as  follows : — 

The  name  of  the  said  John  James  appeared  in  the 
said  list  as  under : — 


Name  of  the  Voter 

in  full, 
Surname  being  first. 

Place  of  Abode. 

Nature  of 
Qualification. 

-"^i 

James,  John 

St.  Wartin's 
Crescent. 

Freehold  house. 

Fountain 

Bow  and 

Pew  Street. 

The  town  of  Haverfordwest  is  a  county  of  itself,  so 
constituted  by  Boyal  charter  and  statute,  and  possessing 
a  separate  Court  of  Quarter  Sessions. 

Before  the  Eeform  Act,  1832  (at),  the  county  of  the 
town  of  Haverfordwest  returned  a  member  to  Parlia- 
ment,  and  this  privilege  was  not  participated  in  by  any. 
contributory  place ;  but  by  section  8  and  Schedule  E. 
of  that  Act  th^  towns  of  Fishguard  and  Narherth  were 
given  a  share  in  the  election  of  the  member  for  Haver- 
fordwest, 

By  the  same  section  and  schedule  certain  places  were 
given  a  share  in  the  election  of  the  member  for  the 


W  2*8'^«.7r.oap.46. 
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bo!pough  of  Pembroke^  at  that  time  entirely  distinct       190& 
from  HaverfardwesL  Jamks^ 

V. 

By  the  Eedifltribution  of  Seats  Act,  1885  (a),  a  new    Ivbhbt  and 
IXirough  was  constituted,  called  the  borough  of  Peni^ 
broke  and  Haverfordwest,  and  comprising  the  places  till 
then  included  in  the  distinct  constituencies  of  Petnhroke 
and  Haverfordwest. 

Freeholders  in  the  town  and  county  of  Haverfordwest 
had  the  right  to  vote  in  the  election  of  a  member  for 
Haverfordwest  before  the  passing  of  the  Beform  Act, 
1832  (6)  y  and  have  continued  to  exercise  that  right 
without  interruption  or  objection  down  to  the  present 
year. 

The  said  John  James  became  a  freeholder  of  the 
county  of  the  town  of  Haverfordwest  before  the  passing 
of  the  Eedistribution  of  Seats  Act,  1885  (a),  but  several 
of  the  persons  whose  names  appeared  in  the  lists 
intituled  as  aforesaid  had  been  admitted  to  vote  as 
freeholders  of  the  county  of  the  town  of  Haverfordwest 
since  the  passing  of  the  said  Act. 

The  form  of  the  objection,  omitting  the  formal  parts, 
was  as  follows : — 

"That  you  have  no  qualification  to  vote  in  the 
election  of  a  member  for  the  parliamentary  borough 
of  Pembroke  and  Haverfordwestj  the  nature  of  the. 
alleged  qualification,  as  mentioned  in  the  third 
column  of  the  list,  not  being  by  law  a  qualification 
to  vote  as  aforesaid." 

It  was  agreed  that  the  decision  of  the  Revising 
Banister  should  govern  the  cases  of  all  voters  whose 
names  appeared  on,  and  of  persons  claiming  to  have 
their  names  inserted  in,  the  lists  of    parliamentary 

(4  4a  &  49  Vkt.  oap.  23.  (^)  2  &  3  WiU.  IV.  Oap.  45. . 
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^QQQ*       electors  in  respect  of   freehold  qualifications  in  the 

Jaxeb       parishes  of  St.  Mary,  St.  Thomas,  St.  Martin,  Prender- 

IvKMiT  and    gast  Cartlett  and  Fuzzy  Park  and  Portfield  within  the 

town  and  county  of   Haverfordwest  within  the  said 

borough. 

It  was  contended  on  behalf  of  the  respondent^  the 
said  William  Charles  Ivefney,  as  follows : — 

That  by  section  31  of  the  Hefonn  Act,  1832  (a),  the 
rights  of  the  freeholders  of  the  county  of  the  town  of 
Haverfordicest  to  vote  in  the  election  of  a  member  for 
the  county  of  the  town  of  Haverfordwest  were  preserved, 
and  that  the  Act  did  not  interfere  with  the  right  of  the 
county  of  the  town  to  be  represented  in  Parliament, 
except  that  by  section  8  and  Schedule  E.  the  adjacent 
places  of  Narherth  and  Fishguard  were  admitted  to 
share  in  the  election  for  the  member  for  Haverfordwest^ 
and  together  with  the  county  of  Haverfordwest  thence- 
forth constituted  the  Haverfordwest  district  or  parlia- 
mentary borough  of  Haverfordwest, 

That  by  section  2  and  the  First  Schedule  of  the 
Eedistribution  of  Seats  Act,  1885  (6),  the  Haverfof^weat 
district  ceased  to  return  any  member,  and  the  county 
of  the  town  of  Haverfordwest  was  for  the  purpose  of 
parliamentary  elections  included  in  the  county  at  large 
of  Pembroke, 

That  by  section  17  of  the  same  Act  the  rights  of 
freeholders  in  the  area  of  what  was  formerly  the  county 
of  the  town  of  Haverfordwest  were  preserved  for  the 
purpose  of  enabling  them  to  vote  in  the  election  of  the 
member  for  the  county  of  Pembroke  at  large  in  respeot 
of  the  same  qualifications  which  formerly  enabled  them 

(«)  2  &  3  Will,  IV.  cap.  45.  [h)  48  &  49  Viet.  cap.  -23. 
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to  vote  in  the  election  of  a  member  for  the  abolished       1900. 

parliamentary  borough.  James 

....  ▼• 

That  by  section  7  of  the  Eedistribution  of  Seats  .  Ivembt  and 

Act,  1885  (a),  the  parliamentary  borough  of  Pembroke 
was  for  all  purposes  of  and  relating  to  parliamentary 
elections  enlarged  so  as  to  comprise  the  places  com- 
prised in  the  abolished  parliamentary  borough  of 
Haverfordwest^  and  by  section  11  the  law  relating  to 
the  elections  for  the  parliamentary  borough  of  Pembroke 
was  made  to  apply  as  if  the  places  comprised  in  the 
area  of  the  former  parliamentary  borough  of  Haverford^ 
west  were  named  in  the  Eeform  Act,  1832  (b)y  as  places 
sharing  in  the  election  of  a  member  for  Pembroke^  and 
the  new  enlarged  borough  received  the  names  of 
Pembroke  and  Haverfordtcest, 

That  by  the  law  relating  to  the  elections  for  the 
parliamentary  borough  of  Pembroke  freeholders  had  no 
right  to  vote  for  the  election  of  the  member  for  the 
borough,  because  Pembroke  never  was,  like  Haverfordicest 
or  SoutAamptoUy  a  county  of  a  town,  or  of  a  city,  like 
Bristol^  Exeter  and  Norwich;  and  therefore  the  free- 
holders who  used  to  have  a  right  to  vote  for  the 
member  for  the  borough  of  Haverfordwest  district  were 
not  given  any  right  to  vote  for  the  borough  of 
Pembroke^  but  had  instead  a  right  to  vote  for  the 
member  for  the  county  of  Pembroke. 

That  sections  31  and  33  of  the  Eeform  Act,  1832  (6), 
are  totally  inapplicable  to  give  freeholders  any  right  to 
vote  in  the  election  of  the  member  for  the  borough  of 
Pembroke^  because  such  member  serves  not  merely  for 
the  county  of  the  town  of  Haverfordwest^  and  places 
sharing  therewith,  but  he  serves  for  the  whole  new 

(a)  48  &  49  Viet.  cap.  23.  (6)  2  &  3  WiU.  IF.  cap.  46. 
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1900.       borough  which  is  Pembroke j  and  places  sharing  with 
jAicEs        Pembroke. 

y, 

lyiQiETand  It  was  contended  on  behalf  of  the  appellant  as 
follows : — 

That  Haverfordwest  as  a  county  could  not  be  dis- 
tinguished from  SaverfordweU  as  a  place. 

That  the  effect  of  the  Bedistribution  of  Seats  Act, 
1885  (a),  was  to  transfer  Haverfordwest  with  its  con- 
tributory places  of  Fishguard  and  Narberth  and  all  its 
franchises  (including  freeholders)  to  the  new  borough 
of  Pembroke  and  Haverfordwest^  and  that  no  section  of 
that  Act  dealt  with  the  freeholders  of  Harerfordtvest  as 
a  separate  class  of  voters. 

That  the  disfranchisement  of  the  parliamentary 
borough  of  Haverfordwest  as  a  separate  political  entity 
and  its  junction  with  the  parliamentary  borough  of 
Pembroke  in  the  new  borough  was  sufficiently  effected 
by  the  first  paragraph  of  section  2,  the  first  part  of  the 
First  Schedule,  section  7,  and  the  Fifth  Schedule  of 
the  Redistribution  of  Seats  Act. 

That  the  second  paragraph  of  section  2  and  the 
second  part  of  the  First  Schedule  of  the  said  Act  made 
no  distinction  between  Haverfordwest  and  the  other 
counties  of  towns  and  cities  mentioned  therein  (which 
have  become  entirely  parts  of  certain  counties  as  set 
out  in  the  Seventh  Schedule),  and  no  distinction 
between  freeholder  and  occupation  voters  in  any  of  the 
several  towns  and  cities,  and  that  in  so  far  as  this 
section  was  intended  to  apply  to  Haverfordwest  (which 
has  not  been  made  part  of  a  county  and  is  not  included 
in  the  Seventh  Schedule)  it  is  inconsistent  with  the 
later  sections  of  the  same  Act  (section  7,  Schedule  5,, 
and  section  11)  and  is  therefore  of  no  effect. 

(«)  48&49  net.  cap.  23. 
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That  sections  7  and  11  of  the  Redistribution  of  Seats  1900. 
Act  (a),  and  Schedule  5,  expressly  include  in  the  new  Jambs 
borough  of  Pembroke  and  Haverfordwest  the  old  par-    IviacBTand 

- ,  HULKB. 

liamentary  borough  of  Haverfordwest  with  all  the 
franchises  theretofore  exercised  in  Haverfordwest  itself. 

That  if  Haverfordwest  had  been  named  in  the  Act  of 
1832  (6)  as  sharing  with  Pembroke  in  the  election  of  a 
member,  its  freeholders  would  have  been  entitled  to  the 
protection  of  sections  31  and  33  of  that  Act,  these 
sections  not  being  limited  to  constituencies  including 
nothing  besides  a  town  and  county,  Haverfordwest  then 
sharing  its  representation  with  two  other  places. 

That  section  17  of  the  Act  of  1885  (a)  applied  only 
to  the  question  of  time  for  the  first  registration,  and 
operated  as  far  as  the  Haverfordwest  freeholders  were 
concerned  to  enable  them,  for  the  purpose  of  voting  for 
the  new  borough,  to  have  credit  for  the  time  of  their 
holding  their  qualifications  in  the  old  borough. 

That  this  section  applied  to  all  classes  of  voters,  and 
did  not  operate  to  preserve  any  right  of  Haverfordwest 
to  vote  in  the  county  of  Pembroke. 

It  was  alternatively  contended  that,  even  if  the  con- 
tentions of  the  objector  were  well  founded,  the  said 
John  James  having  been  on  the  register  prior  to  1885 
was  entitled  to  remain  on  under  section  17  of  the 
Bedistribution  of  Seats  Act,  1885  (a),  and  section  10 
of  the  Eepresentation  of  the  People  Act,  1884  (o). 

The  Revising  Barrister  was  of  opinion  that  the  con- 
tention of  the  respondent  William  Charles  Ivemey  was 
correct,  and  that,  for  the  reasons  submitted  by  him,  the 
nature  of  the  qualification  of  the  appellant  as  alleged 

(a)  48  &  49  Viet.  cap.  23.  {h)  2  &  3  Will.  IV,  cap.  45. 

(<?)  48  &  49  rict,  cap.  3. 
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1900.  in  the  third  column  of  the  list  was  not  by  law  a  quali- 
Jaxbb  fioation  to  vote  in  the  eleotion  of  a  member  for  the 
IvEMET  and  parliamentary  borough  of  Pembroke  and  Haterfordtceat^ 
and  accordingly  expunged  his  name  from  the  said  list. 

Due  notice  of  appeal  from  the  said  decision  was 
given. 

If  the  Court  should  be  of  opinion  that  the  decision  of 
the  Eevising  Barrister  was  right,  the  said  lists  of  par- 
liamentary electors  for  the  several  parishes  above  men- 
tioned and  of  all  claimants  to  be  inserted  in  the  said 
respective  lists  were  to  remain  as  revised  by  the  Eevising 
Barrister.  If  the  Court  should  be  of  opinion  that  the 
decision  was  wrong,  then  the  said  names  of  voters  and 
claimants  were  to  be  restored  and  inserted  in  the  said 
lists  respectively. 

Dickens,  Q.C.,  and  Leicis  Coward  for  the  appellant. 
Prior  to  the  Reform  Act,  1832  (a),  the  town  of  Haver" 
fordiceat  was  a  county  of  itself,  sending  a  member  to 
Parliament,  and  so  continued  down  to  the  psissing  of  the 
Eedistribution  of  Seats  Act,  1885  (6).  By  sect.  8  {c)  and 
Sched.  E.  of  the  Reform  Act  the  two  districts  of  Narberth 

(a)  2  &  3  Will,  IV.  cap.  46. 

lb)  48  &  49  Viet.  cap.  23. 

(e)  Sect.  8 :  '<  Eaoh  of  the  places  named  in  the  first  column  of  the 
Schedule  (£.)  to  this  Act  annexed  shaU  have  a  share  in  the  eleotion  of 
a  member  to  serve  in  all  future  Parliaments  for  the  shire-town  or 
borough  which  is  mentioned  in  conjunction  therewith  and  named  in 
the  second  column  of  the  said  Schedule  (E.). 


''  Schedule  E. 


Places  Bharing  in  the  Election 
of  Members. 


K^l"^"^-""- 


Shire-toinis  or 
Principal  Boroagbs. 


Hayerfordwest 


County  in  which  rach 
Burouglis  axe  sitnated. 


Pembrokeshire.'^ 


LXTV  VICTOEIA.  257 

and  Fishguard  Were  added,  for  the  purposes  of  voting,  to  1900. 
the  county  of  the  town  of  Haverfordwest.  By  sect.  31  {a)  Jaices 
of  that  Act  there  was  expressly  continued  to  the  free-  Ivemet  and 
holders  of  Haverfordwest  the  right  to  vote  in  the  future 
in  the  election  of  members  of  Parliament  for  the  county 
of  the  town  of  Haverfordwest^  and  it  is  submitted  the 
freeholders  in  the  added  districts  of  Narberth  and  Fish- 
guard were  included  in  this  reservation  of  right. 
Therefore  after  the  passing  of  the  Ercform  Act  the 
freeholders  of  the  enlarged  area  of  Haveifordwesty 
Narberth  and  Fishgu^rd^  were  entitled  to  vote  for  the 
borough  of  the  town  and  county  of  Haverfordwest. 
The  question  is  whether  this  right  has  been  taken 
away  by  the  Eedistribution  of  Seats  Act,  1885  (6), 
which  united  the  boroughs  of  Haverfordwest  and  Pem- 
broke in  the  new  borough  of  Pembroke,  It  is  submitted 
that  in  the  absence  of  clear  and  direct  words  of  ex- 
olosion  the  old  franchise  has  not  been  taken  away. 
The  scheme  and  effect  of  that  Act  was  merely  to 
substitute  the  new  borough  of  Pembroke  for  the  old 
boroughs  of  Haverfordwest  with  Narberth  and  Fish- 
guard  and  Pembroke.    That  is  effected  by  section  7 

(a)  Sect.  31 : — **  In  every  city  or  town  being  a  oonnty  of  itself,  in 
the  election  for  which  fieeholders  or  borgag^  tenants,  either  with  or 
without  any  superadded  qualification,  now  have  a  right  to  vote,  every 
iQoh  freeholder  or  burgage  tenant  shaU  be  entitled  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  all  future  Parliaments 
for  such  city  or  town  provided  he  shall  be  duly  registered.  .  .  . 
Provided  .  .  .  that  every  freehold  or  burgage  tenement  which 
may  be  situate  without  the  present  limits  of  any  such  city  or  town 
bebg  a  county  of  itself,  but  within  the  limits  ef  such  city  or  town, 
as  the  same  shall  be  settled  and  described  by  the  Act  to  be  passed  for 
that  purpose  as  hereinbefore  mentioned,  shall  confer  the  right  of 
voting  in  the  election  of  a  member  or  members  to  serve  in  any  future 
ParUameni  for  such  city  or  town  in  the  same  manner  as  if  such 
freehold  or  burgage  tenement  were  situate  within  the  present  Umita 
thereof." 

ip)  48  &  49  Viet.  cap.  23. 
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1900.  and  Schedule  V.  of  that  Act  (a),  which,  read  together, 
James  mean  that  the  parliamentary  borough  of  Pembroke 
lyKiEETand  shall  include  for  all  parliamentary  purposes  the  old 
boroughs  of  Pembroke,  and  of  Haver/ordicest  with 
Narberth  and  Fishguard,  All  that  is  done  is  to  create 
a  larger  area.  Being  thrown  into  the  larger  area  to 
share  in  the  elections  for  that  area,  the  several  places 
thus  combined  to  form  the  new  borough  carry  with 
them  all  the  rights  reserved  to  them  by  the  Beform 
Act.  They  retain  the  privilege  to  exercise  those  rights 
as  if  they  had  remained  as  before,  and  as  if  they  had 
been  named  in  the  Beform  Act  as  places  sharing  in 
the  election  of  a  member  for  Pembroke.  That  is  the 
effect  of  sections  11  (6)  and  24  {c)  of  the  Bedistribu- 


(a)  Sect.  7  (1) :  '^  Each  of  the  parliamentary  boroughs  named  in  the 
Fifth  Schedule  to  this  Act  shall  for  all  purposes  of  and  relating^  to 
parliamentary  elections  include  the  places  and  be  comprised  within 
the  boundaries  which  are  respectively  specified  and  described  in  the 
said  Schedule,  and  shall  not  include  the  places  which  are  either 
therein  specified  and  described  as  excluded,  or  are  included  by  this 
Act  in  any  other  parliamentary  borough." 

'*  Fifth  Schedule. 
"  Contents  and  boundaries  of  boroughs  with  altered  boundaries. 


Name  of  Parliamentary 
Borough. 

Contents  and  boundaries. 

Pembroke 

The  present   parliamentary  borough   of 
Pembroke,  and  the  places  comprised  in 

borough  of  Haverfordwest." 

{b)  48  &  49  Viet,  cap.  23,  sect.  11 :  ''  The  law  relating  to  the  elec* 
tions  for  the  parliamentary  borough  of  Pembroke  shall  apply  as  if  the 
places  comprised  in  the  area  of  the  present  parliamentary  borough  of 
Haverfordwest  were  named  in  the  Act  of  the  Session  of  the  second 
and  third  years  of  the  reign  of  Song  William  the  Fourth,  chapter 
forty-five,  as  places  sharing  in  the  election  of  a  member  for  Pembroke^ 
and  the  borough  shall  be  called  Pembroke  and  Haverfordwest." 

{e)  Ibid.  sect.  24 :  *'  The  egression  *  law  relating  to  parliamentary 
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tion  of  Seats  Act,  1885,  which  must  refer  to  section  31  (a)        1 900. 
of  the  Eeform  Act,  1832.     These  rights  are  not  lost       Jambs 

•V. 

merely  because  the  places  are  thrown  into  a  larger  ivKicETand 
area.  They  are  not  lost  unless  taken  away  by  words 
of  exclusion.  There  are  no  express  words  of  exclusion 
in  the  Act,  and  no  words  in  section  11  sufficient  to 
require  the  inference  of  an  intention  to  take  away 
these  rights,  which  had  been  expressly  preserved  by  the 
Beform  Act.  A  member  none  the  less  serves  in  Par- 
liament for  a  city  or  town  because  he  serves  for  such  city 
or  town  with  some  added  area.  That  was  the  case  when 
Narberth  and  Fishguard  were  added  to  Haverfordwest.  It 
must  also  be  the  case  now  that  those  places  are  included 
in  the  larger  area  of  the  new  borough  of  Pembroke. 

[Lord  Alvbrstone,  L.C.J.  Tou  must  read  sec- 
tion 7  (2)  with  section  11.] 

It  is  submitted  that  section  7  (2)  {b)  is  not  against 
the  appellant's  contention.  It  does  not  apply  to  this 
ease.  That  sub-section  provides  for  the  difference 
between  adding  to  a  borough  and  to  a  county  of  a  city 
or  town  an  area  which  has  hitherto  formed  portion  of  a 
county  at  large.  In  the  latter  case  the  right  of  free* 
holders  to  vote  is  expressly  transferred  from  the  county 
at  large  to  the  county  of  a  city  or  town  to  which  the 
area  is  added.    It  does  not  at  all  follow  from  that,  nor 

elections '  indndes  all  laws,  customfli  and  enaotments  relating  to  par- 
liamentary elections,  induslye  of  the  law  respecting  the  qualification 
and  registration  of  voters." 

(a)  2  &  3  Will,  IF.  cap.  45. 

{b)  48  &  49  Vict,  cap.  23,  sect.  7  (2) :  "  Where,  by  Tirtue  of  this 
section,  any  area  is  added  to  a  borough  being  a  county  of  a  city  or 
of  a  town  in  which  freeholders  are  entitled  to  vote  for  the  borough, 
that  area  shall,  for  all  purposes  of  and  relating  to  parliamentazy 
elections,  form  part  of  the  county  of  a  city  or  town,  and  not  of  the 
county  ai  large  of  which  it  has  heretofore  formed  part." 
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^QQO'  is  it  expressed  or  implied  in  the  words  of  that  suh- 
Jahes  section  that  where,  as  here,  a  place  which  has  been  a 
Iykkkt  and  county  of  a  city  or  town  is  included  in  the  larger  area 
of  a  new  borough  the  rights  of  its  freeholders  are  taken 
away.  Nor  do  section  2  (a)  and  the  second  part  of  the 
First  Schedule  (b)  of  the  Redistribution  of  Seats  Act, 
1885,  affect  the  right  of  the  old  freeholders.  True, 
that  so  for  as  Haverfordwest  is  thrown  into  the  county 
the  rights  of  county  franchise  attach.  But  that  is 
quite  consistent  with  the  reservation  of  the  old  borough 
rights,  and  so  far  as  it  forms  part  of  the  new  borough  the 
rights  of  its  freeholders  as  exercised  in  the  old  borough 
of  Haverfordwest^  not  having  been  expressly  taken  away, 
are  to  be  exercised  by  them  in  the  new  borough. 

[LoKD  Alverstonk,  L.C.J.  If  your  argument  is 
right,  would  section  17  (c)  have  been  required?] 

Yes.  That  section  is  not  for  the  purpose  of  dealing 
with  the  right,  which  is  preserved  by  the  other  sections. 
It  merely  means  that,  as  the  period  of  qualification  had 

(a)  48  &  49  Ttet,  cap.  23. 

\b)  First  Schedule,  Part  11. :  "  Each  comity  of  a  city  or  of  a  town 
named  Wow  shall,  for  the  purpose  of  parliamentary  eleotionB,  be 
incladed  in  the  county  at  large  placed  opposite  to  it-«- 


Cotinty  of  City  or  Tovn. 

County  at  laige  in  whioh  it  is  to  be  incladed. 

Haverfordwest. 

Pembroke." 

{c)  48  &  49  Vict,  cap.  23,  sect.  17:  ''Where  a  place  in  which  the 
qualifying  property  of  any  voter  is  situate  is  changed  from  one 
parliamentary  area  to  another,  then  on  the  occasion  of  the  first 
registration  of  parliamentary  voters,  which  takes  place  after  the 
passing  of  this  Act,  such  voter  shall,  as  respects  his  rights  to  have  his 
name  placed  on  the  register  and  other  rights  of  registration  •  •  •  , 
stand  in  the  same  position,  so  far  as  drcumatances  admit,  in  relation 
to  the  new  area,  as  he  would  have  stood  in  if  this  Act  had  been  la 
foroe  before  the  commencement  of  the  period  of  qualification  ....'* 


Bjjuia 
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been  nmning  before  the  Aot  oame  into  operation,  and  1900. 
therefore  after  the  passing  of  the  Aot  there  would  not  Jakes 
be  a  full  period  for  qualification  at  the  time  of  the  first  inam  and 
Buooeeding  registration,  the  prior  portion  of  the  qualifi- 
cation period  should  be  counted  for  qualification  in  respect 
of  the  new  area — otherwise  the  voter  might  have  lost 
bis  vote  for  the  ensuing  year. 

Brai/j  (i.C.,  and  8.  G.  Lmhington^  for  the  respondent, 
were  not  called  upon. 

LoBD  Alvebstone,  L.C.  J.  This  case  is  somewhat  of 
a  tangle  imtil  the  sections  are  carefully  examined,  but 
when  the  sections  are  carefully  examined  I  think  it  is 
reasonably  clear,  and  that  the  decision  of  the  Eevising 
Barrister  was  right. 

The  case  is  of  importance,  because  we  are  not  dealing 
here  only  with  the  case  of  the  personal  claim  to  vote  of 
the  particular  appellant,  but  it  was  found  by  the 
Bevising  Barrister  that  the  decision  is  to  govern  the 
cases  of  all  voters  whose  names  appear  on,  and  of  all 
persons  claiming  to  have  their  names  on,  the  list  of 
parliamentary  electors  in  respect  of  freehold  qualifica- 
tions in  certain  parishes.  Therefore,  as  was  frankly 
admitted  by  Mr.  Dickens,  this  is  a  claim,  if  it  be  well 
founded,  for  freeholders  in  Haverfordwest  and  the  two 
places,  Narberth  and  Fishguard,  added  to  Haverfordwest 
under  the  Eeform  Act,  1832  {a),  to  claim  in  the 
borough  of  Pembroke — that  is  to  say,  the  new  borough 
of  Pembroke  and  Haverfordwest — not  an  occupation  vote, 
or  not  a  vote  subject  to  conditions  of  ordinary  borough 
voters,  but  it  is  to  claim  a  freehold  vote— that  is  to  say, 
to  vote  in  respect  of  the  possession  of  freeholds. 

(«)  2  &  3  miU  IV,  cap.  45. 
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.1900.  ^Braj/^  Q,;0.     My  Lord,  there  ib  one  fact  wldoh,' 

Jakb$       perhaps,  I  ought  to  mention.    In  Narberth  and  FtBh- 
lTEicBTan4   guard  the  freeholders  are  not  in  question  here,  they 
never  have  voted.] 

Lord  Alverstone,  L.C.J.  It  makes  no  difference 
to  the  reasoning,  beoause  I  will  show  in  a  moment  that, 
if  Mr.  Dickens  is  right  in  his  contention,  the  freeholders 
of  those  two  places,  Narbei*th  and  Fishguard^  would  be 
entitled  to  vote;  but  for  the  purposes  of  this  point  I 
will  say  a  freeholder  who  has  acquired  a  freehold  in 
Haverfordwest.  I  only  indicate  it  to  show  that  there 
was  an  important  question  here  beyond  the  question 
raised  by  the  particular  individual  who  is  the  appellant 
in  this  case. 

At  the  time  of  the  passing  of  the  Eeform  Act, 
1832  (fl),  Haverfordwest  was  a  city  or  town  which  was  a 
county  of  itself,  and  it  is  taken  (and  it  is  not  disputed 
by  the  respondents)  that  the  freeholders  in  that  town 
or  county  of  itself  were  entitled  to  vote.  I  assent  to 
the  argument  of  Mr.  Dickens,  that  the  effect  of  the  Act 
of  1832  and  the  provisions  of  section  31,  read  together 
with  the  provisions  of  sections  8  and  9  and  the  schedules 
therein  referred  to,  was  that  freeholders  in  Haverford- 
west were  entitled  to  their  vote  as  freeholders  for  the 
borough  of  the  4;own  or  county  of  Haverfordwest.  I  do 
not  ^hiTiTr  it  necessary  for  me  to  refer  to  the  sections 
and  schedules;  but  the  effect  of  one  proviso  was  to 
bring  in  for  the  purposes  of  voting  for  the  town  or 
county  of  Haverfordwest  those  two  districts  which  Mr. 
Bray  now  says  never  have  claimed  in  Pembroke  a 
separate  freehold  vote,  and  to    make  Narberth  and 

(a)  2&3  ^i^. /r.  cap.  45. 
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tUhguard  part  of  the  town  or  county  of  Saver/ordtoest^        1900: 

being  a  oountj  of  itself.    The  proviso  to  section  31,  in       Jakes 

my  opinion,  makes  it  reasonably  clear  "  that  every  free-    Ivskst  and 

hold  or  burgage  tenement  which  may  be  situate  without 

the  present  limits" — ^that  is,   without  the  limits  of 

Eaverfordwest ;  I  am  putting  in  Saver/ordtcest  instead  of 

the  words  "  any  such  city  or  town  " — "  being  a  county 

of  itself,  but  within  the  limits  of  such  city  or  town,  as 

the  same  shall  be  settled  and  described  by  the  Act  to 

be  passed  for  that  purpose  as  hereinbefore  mentioned, 

shall  confer  the  right  of  voting  in  the  election  of  a 

member  or  members  to  serve  in  any  future  Parliament 

for  such  city  or  town  in  the  same  manner  as  if  such 

freehold  or  burgage  tenement  were  situate  within  the 

present  limits  thereof,"    Therefore  I  assent  to  the  view 

presented  to  us  by  Mr.  Dickens  for  the  appellant,  that 

after  the  passing  of  the  Eeform  Act,  1882  (a),  and  up 

to  the  passing  of  the  Bedistribution  of  Seats  Act, 

1885  (6),  the  freeholders  in  Haterfordweat — ^I  should 

have  certainly  myself  thought  the  freeholders  in  Nar- 

herth  and  Fishguard  also — ^were  entitled  to  their  vote  by 

virtue  of  their  freeholds. 

The  important  question  in  this  case,  as  the  Eevising 
Barrister  has  indicated,  is  whether  the  rights  are  con- 
tinued and  saved  by  the  Bedistribution  of  Seats  Act, 
1885  (6),  and  if  Mr.  Dickens  had  shown  us  that  either 
the  Act  is  silent,  or  that  the  point  has  not  been  dealt 
with  sufficiently  to  alter  the  character  of  Haverfordwest 
with  the  two  additions  to  it  under  the  Act  of  1832  (a), 
I  think  he  would  have  made  good  his  point.  But  when 
we  look  at  the  Act  of  1885,  not  only  has  the  matter 
been  dealt  with,  but  I  think  it  is  reasonably  clear  that . 

(a)  2  ft  3  mU,  IV.  oap.  45.  (^)  43  ft  49  VioU  cap.  23. 
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l^OQ-       it  was  dealt  with  from  the  point  of  view  of  not  pre- 

jAJosa       serving  any  longer    to  Haverfordwest    the  privileges 

IvExsT  and    which  it  would  have  had  if  it  had  remained  a  county 

HULME. 

of  itself,  and  that  HaverfordiceU  for  borough  purposes 
and  for  county  purposes  has  become  part,  as  to  the  one, 
of  the  borough  of  Pembroke^  and  as  to  the  other,  of  the 
county  of  Pembroke  for  the  purpose  of  a  person  entitled 
therein  having  a  vote. 

Now  I  will  go  through  the  sections  of  the  Bedis- 
tribution  of  Seats  Act,  1885  (a),  which  are  agreed  to  be 
material.  First  of  all  in  section  2  it  says :  "  From  and 
after  the  end  of  this  present  Parliament  the  parlia- 
mentary boroughs  named  in  the  first  part  of  the  First 
Schedule  to  this  Act  shall  cease  as  boroughs  to  return 
any  member."  Then  it  says :  "  Each  of  the  counties 
of  cities  and  towns  in  the  second  part  of  the  said 
schedule  named  shall,  for  the  purpose  of  parliamentary 
elections,  be  included  in  the  county  at  large  named 
opposite  thereto  in  that  part  of  the  said  schedule." 
And  again  we  find  that  Haverfordwest  is  in  the  second 
part,  and  therefore  becomes  part  of  the  county  of 
Pembroke  for  the  purpose  of  whatever  is  given  by  its 
becoming  part  of  the  county. 

We  now  come  to  section  7  of  that  Act,  which  in  my 
opinion  is,  taken  with  section  11,  the  important  and 
governing  section.  The  first  sub-section  of  section  7  is 
this :  "  From  and  after  the  end  of  this  present  Parlia- 
ment each  of  the  parliamentary  boroughs  named  in  the 
Fifth  Schedule  to  this  Act  shall  for  all  purposes  of  and 
relating  to  parliamentary  elections  include  the  places 
and  be  comprised  within  the  boundaries  which  are 
respectively  specified  and  described  in  the  'said  schedule 

(d)  48  &  49  VieU  Oftp.  28. 
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and  shall  not  include  the  places  which  axe  either  therein        1900. 
specified  and  described  as  excluded,  or  are  included  by       Jaues 
this  Act  in  any  other  parliamentary  borough."    Then    Ivbmey  and 
when  you  turn  to  the  Fifth  Schedule  you  find  that  the 
borough  of  Pembroke  includes  the  present  parliamentary 
borough  of  Pembroke  and  the  places  comprised  in  the 
present  parliamentary  borough  of  Haverfordwest.   There- 
fore, if  there  is  nothing  else,  the  effect  of  that  legislation 
is  to  take  the  area  which  Mr.  Dickens  has  described  as 
having  been  the  coimty  of  itself  previously  of  Havei*- 
fordweat  and  to  put  it  into  the  borough  of  Pembroke. 

Now,  as  I  wiU  show  in  a  moment — and  I  wish  to 
mention  it  now  in  order  to  show  that  I  have  appre- 
ciated the  argument  for  the  appellant — ^if  it  could  be 
shown  that  the  position  of  Haverfordicest  as  a  county 
of  itself  was  intended  still  to  be  maintained,  or  if,  in 
other  words,  Pembroke  had  been  added  to  the  county  of 
Sacer/ordtceat  in  the  same  way  as  Narberth  and  Fish- 
guard were  added  to  it  in  the  year  1832, 1  think  the 
appellant's  argument  would  be  absolutely  unanswerable. 
But  as  far  as  I  have  gone,  it  seems  to  me  reasonably 
clear  that  the  language  says  that  Haverfordwest  shall  be 
added  to  Pembroke  and  not  Pembroke  added  to  Haver* 
fordtcest.  But  when  I  read  on  to  sub-section  2  of  the 
same  section  I  think  it  is  clear  that  the  point  was  not 
overlooked,  but  was  intended  to  be  dealt  with  in  the 
cases  where  the  state  of  things  which  Mr.  Dickens  has 
contended  for  did  arise,  because  sub-section  2  says 
this:  "Where,  by  virtue  of  this  section,  any  area  is 
added  to  a  borough  being  a  county  of  a  city  or  of  a 
town  in  which  freeholders  are  entitled  to  vote  for 
the  borough,  that  area  shall,  for  all  purposes  of  and 
relating  to  parliamentary  elections  held  after  the  end 

of  this  present  Parliament,  form  part  of  the  county  of  a 
vol..  I.  T 
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1900.  city  or  town  and  not  of  the  county  at  large  of  which  it 
J-ucBs  has  heretofore  formed  part."  As  I  have  "said,  if  it  is 
iTBXETand  true  that  on  the  &cts  Pembroke  has  been  added  to 
Haverfordwest  I  think  the  appellant  could  then  claim 
the  benefit  of  sub-section  2  of  section  7.  I  believe, 
though  it  is  not  really  necessary  to  know  actually  as  a 
fact,  that  there  are  towns  still  in  England  or  at  any 
rate  in  the  United  Kingdom  which,  since  the  Act  of 
1885  (a),  have  been  counties  of  themselves,  and  to  which 
sub-section  2  of  section  7  applies.  Whether  I  am  right 
or  not  in  that  assumption  and  belief  is  immaterial, 
because  it  is  quite  clear  that  that  was  the  case  which 
the  Act  of  Parliament  contemplated.  Now  in  order  to 
get  rid  of  any  difficulty  as  suggested  that  this  case  has 
been  overlooked,  I  am  of  opinion  that  this  particular 
district  was  dealt  with  by  the  second  clause  of  section  11 : 
"  The  law  relating  to  the  elections  for  the  parliamentary 
borough  of  Pembroke  shall  apply  as  if  the  places  com- 
prised in  the  area  of  the  present  parliamentary  borough 
of  Haverfordwest  were  named  in  the  Act  of  the  session 
of  the  second  and  third  years  of  the  reign  of  King 
William  the  Fourth,  chapter  forty-five,  as  places  sharing 
in  the  election  of  a  member  for  Pembroke^  and  the 
borough  shall  be  called  Pembroke  and  Haverfordwest  J* 
In  my  opinion,  to  carry  on  the  benefit  to  Haverfordwest 
it  would  at  least  have  been  necessary  to  say,  "  and  the 
borough  of  Pembroke  and  Haverfordwest  shall  be  deemed 
to  be  a  county  in  itself,''  which  we  do  not  find. 
Whether  that  would  have  been  necessary  or  not — no 
doubt  other  words  might  have  had  the  same  effect — ^I 
am  clearly  of  opinion  that  the  effect  of  this  legislation 
was  to  add  Haverfordwest  to  Pembroke  and  not  to  add 

(a)  48  k  49  Viet,  cap.  23. 


LXiv  VICTORIA.    :  '267 

Pembroke  to  the  old  borough  of  Haf>erfordtC€8t  which        1900. 
was  a  oounty  of  itself.  James 

V, 

I  think  section  24,  to  which  our  attention  was  pro-  Iyskst  and 
perly  called  by  Mr.  Dickens^  shows  that  no  limited 
meaning  is  to  be  put  upon  the  words  "  the  law  relating 
to  parliamentary  elections/'  because  it  is  expressly  said 
to  include  all  the  law  respecting  the  qualification  and 
registration  of  voters.  I  agree  with  the  contention  that 
section  17  does  not  tell  against  the  appellant,  but  I  do 
not  think  it  can  be  used  in  his  favour.  It  was,  in  my 
opinion,  a  purely  temporary  section  for  the  purpose  of 
enabling  any  qualified  voter  to  put  together  the  qualifi- 
cation that  had  arisen  from  the  broken  period  in  the 
borough  when  it  was  being  abolished  and  add  it  on  to 
the  qualification  in  point  X)f  time  in  the  new  borough  or 
ooimty.  It  applies  to  both.  I  read  it  as  a  temporary 
section  enabling  the  two  broken  periods  of  time  to  be 
pieced  together. 

I  will  only  say  in  conclusion  that,  of  course,  I  should 
not  have  hesitated  to  decide  that  freehold  voters  in  this 
area  could  now  acquire  in  the  borough  a  vote  which  no 
other  borough  occupier  in  other  than  boroughs  which 
are  counties  themselves  could  have  obtained,  if  the 
language  of  the  statute  admitted  of  that  construction. 
In  my  judgment,  when  the  sections  are  carefully 
examined,  the  difficulty  which  arises  when  considering 
the  Ileform  Act,  1832  (a),  disappears,  and  I  think  the 
Sevising  Barrister  in  this  case  was  perfectly  right. 

Wills,  J.  I  am  entirely  of  the  same  opinion,  and 
my  Lord  has  given  so  much  better  expression  than  I 
could  to  what  seem  to  me  to  be  the  leading  considera- 


(a)  2  &  3  Will,  IF.  cap.  45. 
t2 
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1900.  tions  that  I  wish  only  to  add  one  remark.  That  is,  Chat 
Jaxeb  from  a  very  early  period  in  Mr.  Dickens^  argument-^ 
lYEicETand  it  developed  under  his  extremely  able  treatment — it 
has  appeared  to  me  that  there  was  a  fallaoy  underlying 
it  from  beginning  to  end,  and  that  is  that  Pembroke 
was  added  to  Haverfordwest  instead  of  Saver/ordtcest 
being  added  to  Pembroke^  which  makes  all  the  differ- 
ence, because  Haverfordwest  was  a  county  of  itself  and 
Pembroke  was  not. 

Weight,  J.    I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors— For  the  Appellant,  Ayrtmj  Biscoe  8f  Co. 
For  the  Eespondent,  BmselUCooke  8f  Co. 
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Halu,  Appellant ;  Michelmore,  Respondent. 

1901. 

Nov.B. 

AT  a  Court  held  for  the  revision  of  the  lists  of  voters  Claimant  to  a 
vote  on  the 

for  the  Torquay  Division  of  the  county  of  Devon,  Oocupiers' 
George  Wilham  Prideaux  Laskey  duly  objected  to  the  Uyed  in  a 
name  of  John  Hall  being  retclined  in  the  Occupiers'  ^^i^  his 
list  (Division  I.)  of  the  voters  of  the  said  county.  ^^^^The 

It  was  proved  or  admitted  that  the  appellant  resided  ^^®'*  "5™® 

.*  ^^  was  on  the 

with  his  wife  in  a  house  of  which  the  latter  waa  the  sole  rate-book  as 

owner,  the 

and  separate  owner,  the  wife's  name  appearing  on  the  husl^and's  as 

oconpier.  The 

rate-book  as  the  owner,  the  appellant's  name  as  the  hnsbandin 
occupier  of  the  said  house.     The  appellant  was  the  i^^ndtazes 
breadwinner,  the  furniture  in  the  house  belonged  to  ^ote«^Me 
him,  the  rates  and  all  expenses  of  maintaining  the  ^i*^^^ 
house  and  household  were  paid  by  him,  the  wife  having  •^^'^^^q 
no  means  of  support  save  and  except  the  value  of  her  =joai^  except 

**    ^  *-  the  ownership 

ownership  in  the  said  house.  of  the  house. 

.         Held^  that 

No  agreement  of  tenancy  had  been  entered  into  there  was  no 
between  the  appellant  and  his  said  wife,  nor  had  any  oocupation  as 
rent  at  any  time  been  paid  by  him  to  her  in  respect  of  hnsband^d* 
the  said  premises.  ^^eStitiJd  to 

The  names  of  forty-seven  other  persons  being  either  *  ^^*®" 
voters  already  upon  the  said  list  or  claimants  to  be 
inserted  therein,  whose  names  and  descriptions  were  set 
out  in  the  schedule  to  the  case  afterwards  stated  by  the 
Bevising  Barrister,  were  objected  to  under  similar 
(nxoamstances. 


270  MICHAELMAS  MTTINGS. 

1901.  The  Revising  Barrister  decided  that  there  was  upon 

Hall  the  above  facts  no  evidence  that  the  appellant  occupied 
MicHxucoBB.  the  qualifying  premises  as  owner  or  tenant,  and  that 
therefore  he  was  not  entitled  to  remain  upon  the 
register  in  respect  of  the  qualification  of  inhabitant 
occupier  of  a  dwelling-house,  and  expunged  the  names 
of  the  appellant  and  of  forty-five  of  the  said  forty- 
seven  other  persons  from  the  said  list^  and  disallowed 
the  claim  of  the  other  two  of  such  forty-seven  said 
persons. 

Due  notice  of  appeal  in  each  case  was  given,  and  the 
Ee vising  Barrister  ordered  the  several  appeals  to  be 
consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision  of 
the  Revising  Barrister  was  wrong  the  register  was  to  be 
amended  by  retaining  the  names  of  the  appellant  and 
of  the  said  forty-five  persons  upon,  and  inserting  the 
names  of  the  other  two  persons  in,  the  said  list. 

Pef'cival  Hughes  for  the  appellant.  This  case  can  be 
distinguished  from  Loveridge  v.  Oardoni^  Qillo^s  Case  (a). 
Here  the  appellant  is  on  the  rate-book,  and  he  is  there- 
fore presumably  the  occupier.  This  fact  waa  absent  in 
onions  Case.  There  the  mother  was  on  the  rate-book. 
The  appellant  pays  the  rates.  These  are  incidents  of 
tenancy.  Except  the  house,  the  wife  is  entirely  without 
means,  and  the  appellant,  the  husband,  bears  the  whole 
expense  of  maintaining  the  household.  A  formal 
agreement  of  tenancy  is  not  necessary,  nor  must  there 
necessarily  be  any  passing  of  rent. 

[Channell,  J.  No,  but  he  must  occupy  in  the 
character  of  tenant.] 

{a)  Ante,  p.  186. 
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In  the  Irish  case  of  Jones  v.  Hanrahan  (a)  a  son  Kved        1^01. 
in  a  house  on  a  farm  of  which  his  deceased  father  had        Ball 

V. 

been  tenant.  A  brother  of  the  voter  lived  in  another  Miohelicobb. 
house  on  the  same  farm,  which  after  the  father's  death 
they  worked  in  partnership,  both  contributing  to  the  rent. 
The  brother,  however,  was  tenant  of  the  farm  under  the 
landlord.  It  was  held  that  the  voter  waa  tenant  at  will 
at  least  to  his  brother,  and  that  he  was  entitled  to  his 
vote.  In  the  present  case  likewise  a  tenancy  at  will  to 
the  wife  may  be  inferred. 

No  counsel  appeared  for  the  respondent. 

LoBD  Alverstonb,  L.C.J.  I  do  not  think  it  is 
posfiihle  to  reverse  the  decision  of  the  Revising  Barrister. 
This  case  appears,  when  compared  with  the  facts  in 
Oiilo^s  Case  (6),  to  be  d  fortiori.  In  Gillo^s  Case  the 
Lord  Chief  Justice  and  Wright  and  Grantham^  JJ., 
decided  that  where  a  son  was  living  with  his  mother  who 
owned  the  premises,  although  he  was  the  breadwinner, 
there  was  no  evidence  of  tenancy  by  the  son  and  that  he 
showed  no  qualification.  In  the  other  case  of  Loveridge 
V.  Gardomy  Matthew^ s  Case  (c),  where  the  father  had 
been  tenant  of  the  premises,  and  the  son,  after  the 
father's  death,  had  continued  the  payment  of  the  rent, 
and  had  paid  the  rates  and  taxes  and  maintained  the 
household,  the  Court  held  that,  notwithstanding  the 
mother's  name  was  on  the  ratcrbook,  there  was  evidence 
from  which  a  tenancy  in  the  son  could  be  inferred.  In 
this  case,  however,  the  husband  lives  on  the  premises 
with  his  wife,  who  is  the  owner.  The  bare  facts  furnish 
no  evidence  of  any  agreement  of  tenancy.  It  is  impos- 
sible for  us  to  say  that  there  is  evidence  upon  which  we 

(a)  1  ZawtonU  NbtM,  p.  58.         (b)  Ante,  p.  186.         (c)  Ante,  p.  187. 
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1901.       ought  to  hold  that  the  Reyismg  Bairister  should  have 
Haix       found  as  a  fact  that  the  appellant  was  tenant  of  the 

V. 

MicEXLKou.  premises.    The  appeal  must  be  dismissed. 

Darling,  J.    I  agree. 

Channell,  J.  I  am  of  the  same  opinion.  It  may 
be  that  there  are  cases  where  upon  the  facts  you  must 
acooimt  for  the  occupation,  and  you  may  have  to  find 
that  a  tenancy  exists.  Here  you  do  upon  the  facts 
stated  account  for  the  occupation,  and  there  is  no 
evidence  upon  which  it  is  possible  to  say  that  there  is 
even  a  tenancy  at  will. 

Appeal  dismissed. 

Solicitors — For  the  Appellant,  Brooks^  Jenkifis  Sf  Co, 
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Goodrich,  Appellant;  Town  Clerk  of  Great 
Grimsby,  Respondent. 

1901. 

Xov.  8. 


A  T  a  Court  held  on  the  24  th  September,  1901,  for  the  Where  a  voter 

revision  of  the  list  of  voters  for  the  borough  of  statutory 
Great  Orimsbt/f  the  name  of  Robert  Mitchell  was  duly  tmder  sect.  24 

^\.z^^4.^A  A^  of  theParUa- 

Ohjectedto.  menteryand 

The  facts,  as  set  out  in  the  case  afterwards  stated  by  ]^^^^^^^ 
the  Brevisiuff  Barrister,  were  as  follows : —  ^®*'  ^^78,  for 

°  the  purpose 

The  said  name  appeared  on  the  Overseer's  List  of  of  correcting 

•  ,  a  misdesonp- 

" Occupiers,"  Division  L,  for  a  "dwelling-house"  at  tionofhis 

qualifioatioii 

84,  Watkin  Street^  and  the  objection  was  that  he  had  in  the  list,  the 
not  occupied  the  said    premises  for  the  full  twelve  Barrister  has 
months  prior  to  the  15th  of  July  last.    The  objection  ^©nd  by 
was  admitted  to  be  good,  and  was  held  so  by  the  dlsOTipfi^^of 
Revising  Barrister,  and  the  name  was  expunged  from  t^on^^^^^'^ 

the  list.  ^  accordance 

with  the  state- 

A  "  statutory  declaration  for  correcting  misdescription  ment  of  the 

voter  8  qoali* 

in  list "  had  been  duly  filed  with  the  Town  Clerk  prior  fioation  as  set 

out  in  his 

to  the  5th  of  September,  of  which  the  following  is  a  declaration. 

copy:— 

«B.  XI. 

"  Borough  Reoistratiox. 
^^  Declaration  for  Correcting  Misdescription  in  List. 

"  I,  Bobert  Mitchell,  of  No.  84,  Watkin  Street,  in  the 
parish  of  Oreat  Gnmsby,  in  the  parliamentary  borough 
of  Oreat  Orimsby,  and  in  the  municipal  borough  of 
Oreat  Orimsby,  do  solemnly  and  sincerely  declare  as 
follows : — 

'*  (1)  I  am  the  person  referred  to  in  Division  I.,  North 
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1Q01>       West  Ward  (Polling  Station  No.  1)  of  the  Oocupiere' 


GooDBicH  List  of  paxliamentary  electors  and  burgesses  made  out 

TownGlbbx  for  the  parish  of    Great    Oritmby  by  an    entry   as 

OF  GBBiLT  ^   „ 

Gbocsbt.  follows : — 


Kame  as  described 
inLiBt. 


MiTGSSLL,  HOBSBT  ' 


Place  of  Abode 

a«  described 

in  List. 


84,     Watkin 
Street. 


Nature  of 
Qualifleation  as 
described  in  Liat. 


Dwelling-house 


Description 

of  Qoalif ying 

Property. 


84,    Watkin 
Street. 


'*  (2)  My  correct  name  and  place  of  abode  and  the 
correct  particulars  respecting  my  qualification  are,  and 
ought  to  be  stated  for  the  purposes  of  the  register 
of  parliamentary  electors  and  burgesses  for  the  parish 
of  Great  Grimsbi/,  as  follows: — 


Correct  place 
of  Abode. 

Comot  Nature 

Correet 
Deecription 
QfQaafifTing 

MnCHELL,  BOBEBT    . . 

Roartho 

Yard  and  sta- 
bles. 

Back  of  84, 
Watkin 

Street. 

"  Dated  this  30th  day  of  August,  1901. 

"  (Signed)     E.  Mitchell. 

''Made  and  subscribed  before  me  this  30th  day 
of  August,  1901. 

"  J.  Fletchbb.* 


{The  person  before  whom  the  declaration  is  made  should 
affix  his  official  description.) 

"  Justice  of  the  Peace  for  the  Borough  of 
Great  Grimsby.^* 
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It  was  proved  that  the  said  Robert  Mitchell  had        1901. 
for  the  whole  of  the  twelve  months  prior  to  the  15th     (Joodbich 
of  July  last  occupied  the  yard  and  stables  mentioned  Tovn  Clebk 
in   the  declaration  adjoining    the  dwelling-house    in     Gbimsbt. 
question,  which  "  yard  and  stables "  were  of  requisite 
value ;  and  it  was  submitted  that  the  Eevising  Barrister 
ought  to  correct  the  list  according  to  the  suggested 
amendment  in  the  declaration  and  substitute  ^'  yard  and 
stables"  for  the  former  qualification  of  "  dwelling-house." 

Notwithstanding  certain  dicta  in  Foskett  v.  Kauf' 
man{a)y  Plant  v.  Potts  (ft),  and  Robinson  v.  Potts  (c),  and 
the  Forms  in  the  Eegistration  Order,  1895,  "  Declara- 
tion for  correcting  Misdescription  in  List,"  the  Eevising 
Barrister  failed  to  see  in  the  circumstances  of  this 
particular  case  that  the  declaration  could  be  treated  as 
the  correction  of  "a  misdescription,"  or  that  it  dis- 
pensed with  the  necessity  for  a  formal  claim  with  its 
incidents  of  timely  notices  to  overseer,  publication,  and 
possible  challenge. 

The  Eevising  Barrister  accordingly  held  the  decla- 
ration to  be  insufficient,  refused  to  accept  it  as  a  correc- 
tion of  the  former  qualification,  and  expunged  the  name 
of  Robert  Mitchell  from  the  List  of  Occupation  Voters. 

Due  notice  of  appeal  from  this  decision  was  given. 

If  the  Court  should  be  of  opinion  that  the  Eevising 
Barrister's  decision  was  wrong,  the  register  was  to  be 
amended  by  inserting  the  name  of  Robert  Mitchell  in  it. 

Percival  Hughes  for  the  appellant.  The  Eevising 
Barrister  ought  to  have  amended  by  correcting  the 
misdescription  of  the  qualification  in  accordance  with 
the  declaration  which  had   been  duly  filed  as  pro- 

(a)  Colt,  466 ;  16  Q.  B.  D,  279. 
{*)  Fox  and  Smith,  206  ;  (1851)  1  Q,  B.  256.  {e)  Ibid. 
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1901.  vided  by  the  Paxliamentaiy  and  Municipal  Begis^ 
GooDBicH  tration  Act,  1878  (a).  The  object  of  a  declaration  is 
TotthGlbbz  to  enable  the  Eeyising  Barrister  to  alter  the  descrip- 
Gbdobt.  tion  of  the  qualification.  This  was  the  opinion  of 
the  Court  of  Appeal  in  the  case  of  Foskett  v.  Kauf- 
man (6),  where,  as  there  was  no  declaration,  it  was 
held  that  the  amendment  could  not  be  made.  Lord 
Esher^  M.II.,  there  says  {c) : — "  Now  this  24th  section 
seems  to  me  to  give  a  double  relief  to  the  voter,  the 
nature  of  whose  qualification  has  not  been  correctly 
stated  in  the  Overseer's  list.  It  gives  him  the  means 
of  proving  his  claim  without  coming  in  person  before 
the  Revising  Barrister.  That  is  a  great  relief ;  it 
seems  to  me  that  when  one  looks  at  that  section 
together  with  the  Form  M.  given  in  the  Schedule 
to  that  Act,  that  section  enables  the  voter  not  only  to 
produce  evidence  in  respect  of  his  claim,  but  that  it 
really  gives  him  the  power  to  make  a  declaration  for 
correcting  a  qualification  which  is  wrongly  described. 
The  Form  M.  assumes  that  he  can  do  so,  and  when 
one  looks  at  the  section  itself,  it  seems  to  me  there 
are  words  which,  construed  by  the  form,  show  that  he 
can  make  a  declaration  that  his  qualification  is  a 
different  one  in  nature  from  that  which  is  described 
in  the  list."  In  Plant  v.  Potts  {d)y  also,  the  Court  of 
Appeal  held  that  in  the  absence  of  a  declaration  there 
was  no  power  to  alter  the  description  of  the  nature 
of  the  qualification,  following  their  decision  in  Foskett 
V.  Kaufman  (e).  It  seems  clear  from  the  dicta  in  those 
cases  that  where  a  declaration  has  been  duly  made,  the 

(a)  41  &  42  Viet,  cap.  26,  sect.  24. 

{b)  Colt,  466  ;  16  Q.  JB,  D.  279. 

\c}  Ibid,  at  p.  477  ;  Ihid,  at  p.  288. 

\d)  Fox  and  Smith,  206 ;  (1891)  1  Q,  B.  266. 

\e)  Colt.  466 ;  16  Q.  B.  D.  279. 
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Bevising    Barrister    ought    to  amend.      In  Lord  v.         1901. 
thx  (a),  however,  where  in  fact  there  was  a  declara-     GoooBioa 

V. 

tion  made,  the  Divisional  Court  held  that  the  Revising  Town  Clebk 

...  OP  Gbeat 

Barrister  was  wrong  in  amending  the  list  by  trans-     GiaicfiBT. 

ferring  the  voter's  name  and  qualification  trom  Divi- 
sion m.  to  Division  I.  of  the  list.  But  even  if  that 
decision  appears  to  be  against  the  present  appellant's 
contention,  it  is  inconsistent  with  the  opinion  of  the 
Court  of  Appeal  expressed  in  Foskeft  v.  Kaufman  and 
Plant  V.  PottSf  and  ought  not  to  be  followed. 

[Lord  Alvebstone,  L.C.J.  Eead  the  judgment  in 
Lord  V.  jRm?,  please.] 

After  the  judgment  had  been  read, 

[Channell,  J.  That  case  is  quite  right  if  decided 
upon  the  footing  of  no  declaration.  No  word  is  there 
said  in  any  of  the  judgments  about  a  declaration. 
They  do  not  deal  with  the  question  whether  a  declara- 
tion does  not  enable  a  Bevising  Barrister  to  do  that 
which  otherwise  he  would  not  be  able  to  do.] 

No ;  and  when  Form  M.  is  examined  the  alterations 
set  out  by  way  of  example,  in  it  indicate  that  the 
amendment  asked  for  by  the  appellant  can  rightly 
be  made.  The  form  set  out  in  his  declaration  correctly 
follows  Form  M.  of  the  Registration  Order,  1895. 

No  counsel  appeared  for  the  respondent. 

Lord  Alverstone,  L.C.J.  I  am  of  opinion  that 
this  appeal  must  be  allowed.  The  qualification  of  the 
appellant  is  erroneously  stated  in  the  Occupiers'  List. 

(a)  Fox  and  Smithy  266  ;  (1892)  1  Q.  B.  199. 
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.  1901.  The  description  of  it  there  is  "dwelling-house,"  whereas, 
^  GooDMOK  as  appears  by  the  declaration,  it  should  have  been  "  yard 
TowhGlbbk  and  stables."  It  has,  I  think,  been  decided  by  the 
Qbdcsbt.  Court  of  Appeal  that  the  effect  of  a  declaration  under 
section  24  of  the  Parliamentary  and  Municipal  Begis- 
tration  Act,  1878  (a),  is  to  give  the  Revising  Barriflter 
power,  if  a  declaration  is  made,  to  make  an  alteration 
which  he  could  not  otherwise  have  made.  It  is  to  be 
borne  in  mind  that  these  declarations  when  made  are 
open  free  of  charge  to  public  inspection,  and  copies  of 
them  are  to  be  delivered  on  payment  of  a  small 
charge  (6),  and  a  penalty  is  prescribed  for  the  making 
a  false  declaration  (c).  In  the  case  of  Foskett  v.  Kauf* 
man  (d) ,  decided  in  the  Court  of  Appeal,  Lord  Eahevy  M.B., 
refers  to  the  matter  of  a  declaration.  In  that  case  there 
was  no  declaration,  and  for  that  reason,  amongst  others, 
the  Court  felt  it  necessary  to  affirm  the  decision  of  the 
Divisional  Court,  which  had  decided  against  the  power 
of  the  Bevising  Barrister  to  make  the  alteration  in  the 
description  of  the  qualification.  In  his  judgment  Loi*d 
Usher  there  says(e) :  "  If  the  voter  acts  under  section  24, 
then  the  Revising  Barrister  can  alter  the  Overseer's 
List  according  to  the  declaration,  but  if  the  voter, 
instead  of  availing  himself  of  the  power  given  by 
section  24,  inadvertentiy  waits  until  the  holding  of  the 
Revision  Court,  and  then  goes  before  the  Revising 
Barrister  and  offers  proof  of  his  qualification,  tha 
Revising  Barrister  has  no  power,  any  more  than  he 
had  before,  to  alter  the  description  of  the  qualification 
as  it  appears  in  the  list."      Therefore  the  particular 

(a)  41  &  42  VUfL  cap.  26. 

(A)  Ibid.  sect.  24. 

{<?)  Ibid.  Beot.  26. 

{d)  ColL  466;  16  Q.  J.  i);279. 

W  Ibid,  at  p.  477;  IM.  p,  288. 
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point  to  whioh  our  attention  is  now  called  has  been        1901. 
oonsidered  by  the  Court  of  Appeal,  and  they  have     Goodbich 
decided  that,  when  no  declaration  has  been  made,  there   Town  Clxbz 

OV  OfiSAX 

is  no  power  to  alter  the  description  of  the  qualification ;  Gbxhbbt. 
but  they  further  expressed  the  opinion  that,  when  a 
declaration  under  section  24  has  been  made,  the  Bevis- 
ing  Barrister  has  power  to  make  such  an  amendment. 
The  case  of  Lord  v.  Fox  (a)  may  in  one  sense  be  said  to 
express  a  different  view.  Lord  Coleridge^  L.C. J.,  there 
thought  that,  inasmuch  as  the  effect  of  the  amendment 
upon  which  the  name  of  the  voter  would  be  transferred 
from  Division  III.  to  Division  I.  of  the  list  would  be 
to  change  the  description  of  the  voter's  qualification 
otherwise  than  for  the  purpose  of  more  clearly  and 
accurately  defining  the  same,  the  Eevising  Barrister 
had  no  power,  having  regard  to  section  28,  sub- 
section (13),  of  the  Act  of  1878(6),  to  make  the 
amendment.  In  that  case  there  had  been  a  declaration 
made,  and  therefore  if  that  decision  is  an  authority 
against  what  I  have  said,  I  can  only  say  that  it  is 
inconsistent  with  the  opinion  expressed  by  the  Court  of 
Appeal  in  the  case  of  Foakett  v.  Kaufman  (c),  from  the 
judgment  in  which  I  have  already  quoted.  It  also 
seems  clear  that  in  Lord  v.  Fox{d)  the  fact  that  a 
declaration  had  been  made  was  not  effectively  brought 
to  the  notice  of  the  Court  and  did  not  receive  any 
attention  in  the  judgment. 

Dakling,  J.     I  am  of  the  same  opinion. 
Channell,  J.    I  am  of  the  same  opinion.    I  express 

(a)  Fox  and  Smith,  266 ;  (1892)  1  Q.  B,  199. 

\b)  41  &  42  VicL  cap.  26. 

(c)  CoU.  466  ;  16  Q.  B.  2).  279. 

{d)  Fw  and  Smith,  266;  (1892)  1  Q.  B.  199. 
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1901.  no  opinion  whether  the  amendment  oould  have  been 
GooDBicH  made  if  there  had  been  no  declaration.  I  think  it 
Town  Clsbk  could  not ;  but  I  have  always  been  of  opinion  that 
Gbdcbbt.  where  a  declaration  under  section  24  {a)  can  be  made, 
and  is  made,  it  has  the  effect  by  necessary  implication 
of  enlarging  the  Revising  Barrister's  powers  of  altering 
the  description  of  the  qualification  as  stated  in  the  list. 
If  that  which  is  put  into  the  declaration  is  what  may 
properly  be  stated  there,  the  Revising  Barrister  ought, 
I  think,  to  follow  the  declaration  and  act  upon  that 
statement  The  way  it  works  out  is  this :  A  case  arises 
where  the  qualification  of  a  voter  on  the  list  has 
changed,  but  the  overseers  have  omitted  to  correct  the 
entry  on  the  list,  and  the  time  for  making  a  new  daim 
has  passed.  The  voter  may  put  this  right  and  correct 
the  omission  by  making  a  statutory  declaration  under 
section  24  of  the  Act  of  1878  (6).  This  view  is  sup- 
ported by  the  decisions  of  the  Court  of  Appeal  in  Foskett 
V.  Kaufman  {c)  and  Pla7it  v.  Potts  (rf),  but,  I  agree, 
rather  by  way  of  dicta,  as  in  neither  of  those  oases  was 
there  a  declaration.  In  Lord  v.  Fox  (e)  there  was,  it  is 
true,  a  declaration ;  but  inasmuch  as  the  decision  does 
not  proceed  upon  the  fact  of  a  declaration  and  nothing 
was  said  in  the  judgments  as  to  the  effect  of  it,  that 
oase  does  not  stand  in  the  way  of  our  giving  this 

decision. 

Appeal  allowed. 

Solicitors — ^For  the  Appellant,  Eouthy  Stacey  ^  Castle, 
for  H.  Thompson  8f  Sons,  Grantham, 

(a)  41  &  42  Vict.  cap.  28,  Beet.  24. 

(b)  Ibid.  cap.  26. 

(<?)  Colt,  466  ;  16  Q.  B,  2>.  279. 

\d)  Fox  and  Smith,  206;  (1891)  1  Q,  jB.  266. 

W  iJW.  266;  (1892)1  Q,  .B.  199. 
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KiEKHOUSE,  Appellant;  Blakeway,  Respondent. 

Dec.  16. 

AT  a  Court  held  for  tlie  revisioii  of  the  list  of  voters  ~. : 
Where  the 

for  the  city  of  Gloucester ^  the  appellant  claimed  to  wife  of  a 

voter  h&fi  heeri 

have  his  name  inserted  on  the  Occupiers'  List  (Divi-  removed  to 
sion  I.)  for  the  parish  of  GioKcester.  permanently 

He  was  qualified  in  all  respects  to  be  placed  on  the  j^natio^^^ 
said  list  except  for  the  fact  that  his  wife  had  been  f^'S^^^ 
during  the  whole  of  the  qualifying  period  maintained  ^  ^^^®°* 
out  of  the  poor  rate  of  the  said  parish  as  a  pauper  ^^^^  ^7  *^® 

*  ^       ^       voter  on 

patient  of  the  Gloucester  County  Lunatic  Asylum.    She  account  of 

her  mainte- 

was  removed  to  the  Asylum  in  September,  1899,  under  a  nance,  it  is  a 
Justice's  order,  of  which,  a  copy  was  annexed  to  and  fi^Tforthe 
formed   part  of    the   case  afterwards   stated    by  the  Barri^ 
Revising  Barrister.     The  certificate  was  signed  by  a  ^ote^hw  ^^ 
medical  officer  of  the  Gloucester  Union.     Nine  shillings  Jj^j  ^^^^ 
a  week  was  paid  to  the  county  authority  by  the  over-  pa«)chial 
seers  of  Gloucester  out  of  the  poor  rate  for  her  main-  tin^ruiahed 

.  from  medical 

tenancCy  and  it  was  proved  or  admitted  that  nothing  aasistance 
had  been  contributed  by  the  claimant  towards  her  main-  meaning  of 

.  the  statute 

tenance.  48  &  49  Vict. 

It  was  contended  on  behalf  of  the  claimant  that  the  ^hloh  Wnd 
maintenance  of  the  wife  in  the  Asylum  was  medical  ^l^*^^}^^^^^ 

•^  the  oircum- 

assistanoe  within  the  meaninar  of  the  Medical  Belief  stances  of  the 

^  particular 

Disqualification  Removal  Act,  1885(a),  and  that  he  case  merely 

^  ,  .        .  .  incidental  to 

was  not  thereby  deprived  of  his  right  to  be  registered  the  other. 
as  a  parliamentaiy  voter  or  as  a  burgess.  a  claimant 

had  been 
maintained  for  a  period  of  about  two  years  in  the  County  Lunatic  Asylum  at  the 
expense  of  the  Union,  and  the  yoter  had  not  paid  anything  towards  her  maintenance 
and  support.  The  Reyising  Barrister  was  of  opinion  that  t£is  was  a  case  of  permanent 
maintenance  of  a  lunatic,  distinguishable  from  the  medical  treatment  of  a  patient  under 
a  temporary  attack  of  mental  disease,  and  that  it  was  not  medical  assistance  within 
the  meaning  of  the  statute.  Beldy  thai  this  was  a  finding  of  fact  which  upon  the 
evidence  the  Revising  Barrister  was  warranted  in  making. 

(a)  48  &  49  Viet.  cap.  46. 
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1901.  The  Beyifling  Barrister  was  of  opinion  that  the  per- 

KiBKHOTTBB  flianent  maintenance  of  a  lunatic  or  imbecile,  which 
BLiLXBWAT.  was  this  case,  was  distinguishable  from  the  medical 
treatment  of  a  patient  under  a  temporary  attack  of 
mental  disease,  and  that  such  maintenance  was  not 
medical  assistance  within  the  meaning  of  the  said 
statute.  He  thought  it  analogous  to  the  maintenance 
of  a  disabled  or  crippled  pauper  in  the  workhouse,  and 
that  such  medical  assistance,  if  any,  as  was  rendered  to 
the  patient  was  an  incident  additional  to  the  main- 
tenance. 

The  Order  for  Reception  of  the  appellant's  wife  was 
in  the  following  form  : — 

Order  for  Reception  of  a  Pauper  Lunatic, 

I,  ,  having  called  to  my  assistance  , 

of  ,  a  duly  qualified  medical  practitioner, 

and  being  satisfied  that  ,  of  ,  in 

the  city  of  Gloucester^  ,  is  in  such  circum- 

stances as  to  require  relief  for  her  proper  care  and 
maintenance,  and  that  the  said  is  a  "  lunatic  " 

and  a  proper  person  to  be  taken  charge  of,  and 
detained  under  care  and  treatment,  Hereby  direct 
you  to  receive  the  said  as  a  patient  into 

your  asylum.  Subjoined  is  a  statement  of  par- 
ticulars respecting  the  said 

(Signed)  , 

A  Justice  of  the  Peace  for  the  city  of  Gloucester. 

Dated  the  day  of  ,  18     . 

To   the  Medical  Superintendent  of  the  Ast/lum  for 
the  county  and  city  of  Gloucester, 

In  the  "  Statement  of  Particulars  "  subjoined  to  the 
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said  Order  the  patient  was  described  as  "dangerous        1901. 
to  others."  Kibxhoube 

Three  other  persons,  whose  names  were  set  out  in  the  Blaxeway. 
schedule  to  the  case  stated  by  the  Revising  Barrister, 
claimed  to  be  inserted  in  the  same  list,  and  were 
objected  to  under  similar  circumstances.  The  wife  of 
Joseph  Herbert  was  removed  on  13th  May,  1901,  and 
she  has  ever  since  remained  in  the  asylum.  The  wife 
of  Richard  Povey  was  removed  on  the  11th  October, 
1900,  and  she  has  ever  since  remained  in  the  asylum. 
The  wife  of  William  James  Walker  was  removed  on 
29th  December,  1898,  and  she  has  ever  since  remained 
in  the  asylum. 

In  similar  "  Orders  for  Reception  "  of  the  wives  of 
the  said  other  three  persons  the  patients  were  described 
as  of  "unsound  mind,"  and  in  the  "Statements  of 
Particulars"  respectively  subjoined  to  the  said  "Orders" 
two  of  the  patients  were  described  as  "  suicidal,"  and 
one  neither  as  "  suicidal "  nor  as  "  dangerous." 

The  Revising  Barrister  rejected  the  claims  of  the 
appellant  and  of  the  said  three  other  persons  to  be 
inserted  id  the  Occupiers'  list,  Division  I. 

Due  notice  of  appeal  was  given  in  each  case,  and  the 
appeals  were  ordered  to  be  consolidated. 

K  the  Court  should  be  of  opinion  that  the  decision  of 
the  Revising  Barrister  was  wrong  in  law,  the  register 
was  to  be  amended  by  inserting  the  name  of  William 
Eirkhome  and  of  the  said  three  other  persons  in  the 
said  list. 

H.  Terrell^  K.C.,  and  Percival  Hughes  for  the  appel- 
lant. First,  upon  the  facts  stated,  the  appellant  has 
not  in  the  circumstances  been  in  receipt  of  parochial 
relief  or  other  aims  so  as  to  be  disqualified  either  as  a 

z2 
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1901.       parliamentary  voter  under  sect.  36  of  the  Reform  Act, 
KiEKHouBE    1832  (a),  or  as  a  burgess  under  sect.  9  (3)   (b)  of  the 
Blaxewat.    Municipal  Corporations  Act,  1882  (b).     It  is  not  a  case 
of  parochial  relief  at  all.    The  removal  of  the  patient  in 
these  cases  is  not  at  the  instance  or  for  the  benefit  of  the 
husband.     It  is  for  the  benefit  of  the  public,  and  com- 
pulsory as  a  matter  of  public  interest,  and  a  measure 
of  public  safety.    The  patients  are  described  in  three  of 
the  cases  as  dangerous  either  to  themselves  or  to  others, 
in  the  fourth  case  as  not  dangerous.     The  removal  of  a 
dangerous  lunatic   should   surely  not  be  held  to  be 
parochial  relief.     But,  whether  the  patient  is  dangerous 
or  not,  the  removal  is  not  for  the  purpose  of  relieving 
the  husband  but  on  public  grounds,  and  for  the  benefit 
of  the  public.    It  is  true  that  the  guardians  or  overseers 
may  call  upon  the  husband  of  a  wife  so  removed  to  pay 
for  or  contribute  towards  her  maintenance,  and  may 
obtain  an  order  of  justices  for  that  purpose  (c).     If  the 
justices  make  such  an  order  and  he  pays,  then  upon 
the  authorities  it  is  not  parochial  relief.     But  it  is  sub- 
mitted that  the  fact  of  payment  or  not  does  not  dispose 
of  the  question.     There  is  here  no  evidence  that  the 
husband  was  unable  or  had  been  required  to  contribute. 
On  the  other  hand,  of  course,  when   the  removal   is 
because  the  person  is  a  pauper,  then  it  is  parochial 
relief.     Nor  is  there  any  distinction  between  temporary 
and  permanent  cases.     The  removal  being  made  in  the 
first  instsmce  by  the  public  authorities  upon   public 
grounds,  and  not  because  the  husband  is  imable  to  main- 
tain his  wife,  the  character  of  it  does  not  depend  upon 
the  duration  of  the  affliction  or  whether  it  is  temporary 

{a)  2  &  8  Will,  IV,  cap.  46. 

(b)  46  &  46  Vict.  oap.  60. 

{e)  13  &  14  Vict,  oap.  101,  aeot.  6. 
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or  permanent.    There  is  a  decision  of  the  Parliamentary        1901. 

Committee,  Willinm  Oray^a  Case  (a) ^  in  which  fliTnilar    Kiezhoubb 

facts  were  held  by  the  Committee  to  constitute  paro-    Bjsaxxway, 

chial  relief.     But  that  case  is  not  binding  upon  the 

appellant  in  this  Court,  and  is  only  mentioned  as  the 

respondent  does  not  appear.     Secondly,  even  if  the 

removal  must  be  considered  assistance  in  the  nature  of 

parochial  relief^  the  appellants  in  these  cases  are  saved 

from  disqualification  by  virtue  of  the  provisions  of  the 

Municipal  Corporations  Act,  1882  (6),  s.  33   (4)   (a), 

'^hich  is  applicable  to  the  burgess  vote  only,  and  of  the 

Medical  Eelief  Disqualification  Bemoval  Act,  1885  (c), 

«.  2   (1),  which  applies  to   all  votes,  parliamentary, 

municipal  and  parochial.     In  the  case  of  dangerous 

^natics  every  incident  is  a  matter  of  medical  or  surgical 

6^atcnent  or  assistance.    Their  whole  treatment  is  imder 

*i&  oontrol  of  the  Medical  Officer  or  Superintendent  as 

P^o^v^^ed  by  the  Lunacy  Act.     There  is  no  distinction 

^      l>^  drawn  between  cases  where  this  treatment  is 

^■■"  -"-^^^fc-mnent  and  where  it  is  temporary,  or  between  the 

^^^i<5al  assistance  proper  and  the  mere  maintenance  of 

^     IK^»tient.     The  Irish  decisions  in  the  cases  of  Bernard 

^^^-^^^rw  and  the  Wife  of  John  Cannan,  both  reported 

^^^^^>r  the  title  of  McCreery  v.  Hanrahan  (d),  show  this, 

^^-    ^that  "  maintenance  "  is  included  in  "  medical  assist- 

^^^^  "     There  is  nothing  in  the  Act  to  show  that  the 

^^^^^i^pt  of  it  through  the  whole  of  the  qualifying  period 

^^-•-l^i  disqualify,  or  that  permanent  is  any  different 

^"^^^^    temporary  assistance.     Even  if  any  distinction 

^^-■-^  be  made  then  it  would  come  back,  in  respect  of 


(a)   Wolf erstan  and  BriaUnif  f  17 i' 
{b)  46  &  46  Viet.  oap.  50. 
(c)  48  &  49  net.  oap.  46. 
{d)  1  LaufsotCi  Jfotetf  p.  266. 
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1901.       the  maintenance,  to  the  question  whether  the  patient 

KiBKHousB    had  been  removed  owing  to  the  inabiKty  of  the  husband, 

Blazbwat.    or  the  husband  had  failed  to  comply  with  an  order  to 

contribute,  in  order  to  determine  whether  those  facts 

constituted  parochial  relief.     Here  they  are  not  shown 

to  exist,  and  therefore  it  is  not  parochial  relief  at  all. 

No  counsel  appeared  for  the  respondent. 

Channell,  J.,  delivered  judgment  of  the  Court 
(Lord  Alverstone,  L.O.J.,  Darling  and  Channell, 
JJ.)  :— 

This  was  an  appeal  on  a  case  stated  by  the  Bevising 
Barrister  for  the  city  of  Ghuceatery  and  the  question 
we  have  to  consider  is,  whether  the  Barrister  was  right 
in  disallowing  the  vote  of  the  voter  on  the  ground  of 
his  having  received  parochial  relief  or  other  alms  which 
by  the  law  of  Parliament  disqualify.  The  voter's  wife 
had  been  maintained  for  a  period  of  about  two  years 
in  the  County  Lunatic  Asylum,  at  the  expense  of  the 
union,  and  he  had  not  paid  anything  towards  her 
maintenance  and  support.  It  was  contended  on  behalf 
of  the  voter  that  this  was  medical  relief  within  the 
meaning  of  the  Medical  Relief  Disqualification  Kemoval 
Act,  1885  (a).  The  Revising  Barrister  stated  that  he 
thought  that  the  permanent  maintenance  of  a  lunatic 
or  imbecile,  which  was  this  case,  was  distinguishable 
from  the  medical  treatment  of  a  patient  under  a 
temporary  attack  of  mental  disease,  and  that  such 
maintenance  was  not  medical  assistance  within  the 
meaning  of  the  said  statute.  He  thought  it  analogous 
to  the  maintenance  of  a  disabled  or  crippled  pauper  in 

(a)  48  &  49  Viet,  cap.  46. 
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^©  workhouse,   and  that  such  medical  assistanoe,  if        1901. 

*^y,  as  was  rendered  to  the  patient  was  an  incident    Kibkhoube 

^ditional  to  the  maintenance.     We  think  that  this  is  a    Bl^xzwat. 

lading  of  fact  and  that  there  was  evidence  to  support 

>  ^nd  that  we  cannot  and  ought  not  to  disturb  it.     It 

^^8  to  us  that  in  all  cases  in  which  relief  is  iriven, 

j^^^U  is  more  or  less  of  the  nature  both  of  medical 

^*ief  Qj^^  ordinary  relief,  a  question  of  fact  arises  for 

^0  decision  of  the  Eevising  Barrister.     Where  in  con- 

8.eqt:ioiiee  of  illness  (and  insanity  is  undoubtedly  illness) 

c^  "^oter  or  a  member  of  his  family  whom  he  is  bound  to 

®^^I>I>ort  is  given  medical  relief,  it  is  not  the  less  medical 

relief    within  the  statute  because  a  certain  amount  of 

c>itiixi.3jy  sustenance  is  given  as  well  as  medicine.     And 

®^  ^^ln^ere  a  pauper  in  a  workhouse  is  removed  to  the 

^^^^fixTEdcury  in  consequence  of  his  illness,  he  would,  whilst 

^^     t:ln.e  infirmary,  still  be  receiving  relief  other  than 

'^^^^iicxal  relief  within  the  meaning  of  the  statute.     It 

^^"^ilci  be  a  question  of  fact  for  the  Eevising  Barrister 

^^  ^U    such  cases  what  the  real  character  of  the  relief 

^^^®»       and  which  kind  was  merely  incidental  to  the 

"^t^ox".     Where  a  member  of  a  voter's  family  is  attacked 

^^^-t^     insanity,  and  is  in  consequence  removed  to  an 

^^I'O-xn  at  the  expense  of  the  union,  we  should  have  no 

^oxx  t>f^^  and  the  Eevising  Barrister  in  this  case  seems  to 

^"^     had  no  doubt,  that  the  case   was,   in  the  first 

^**^^-xioe,    one    of    medical    relief.      But    where    the 

^^^^^^>.«  person  (being  a  person  for  whose  support  the 

^ot.^;x»  is  liable)  remains  permanently  in  the  asylum  and 

^^  I^ctjment  is  made  by  the  voter,  we  think  a  question 

^*    *^ot  arises  as  to  whether  the  relief  has  not  become 

orclix^^jy  relief  as  distinguished  from  medical.     Where 

^^y  payment  is  made,  even  although  it  is  not  as  great 

^    "tlxe  cost  to  the  union  of  the  maintenance   of  the 
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1901.  lunatic  in  the  asylum,  the  inference  might  fairly  be 
KiMHotrsB  drawn  that  there  is  no  ordinary  relief — ^but  this  is  for 
Blakxwat.  the  Barrister.  Where  the  maintenance  has  continued 
for  a  long  time  without  any  payment  whatever,  we 
cannot  say  that  the  Barrister  is  wrong  in  coming  to  the 
conclusion  that  the  voter  is  in  receipt  of  relief  other 
than  medical  relief.  There  appear  to  be  no  autho- 
rities in  this  country  bearing  on  this  question,  but  the 
view  we  have  expressed  appears  to  be  that  taken  by 
the  Courts  in  Ireland.  See  Holland  v.  Porter  {a)  and 
Crossan  v.  Holland  (b).  The  appeal  will  be  dismissed, 
but  as  there  was  no  appearance  for  the  respondent 
there  will  be  no  costs. 

Leave  to  appeal  granted. 

Solicitors — For  the  Appellant,  Ayrton^  Biscoe  Sf  Barclay. 

(a)  2  LawsonU  Notes,  220 ;  Smith  (App.)  xvii. 
{b)  2  Lawson^t  Notes,  304  ;  Smith  (App.)  xxTii. 
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Marsh,  Appellant;  Bantoft,  Town   Clerk  of      1902. 
Ipswich,  Respondent.  yov.7. 

AT  a  Court  held  on  the  22nd  September,  1902,  for  i^^Ttobe 

the  revision  of  the  lists  of  voters  for  the  borough  gJcupiew^ 
of  Ipswiehj  John  Marsh  duly  claimed  to  be  inserted  in  V^PT'  ^'^^ 
the  Occupiers*  list  (Division  I.)  of  the  parliamentary  absent  on 

military  ser- 

and  local  government  electors  for  the  parish  of  vice  in  South 
St.  Clement's  in  the  second  polling  district  of  the  the  whole  of 
St.  Clement's  ward  of  the  borough  of  Ipswich.  perioden(S^ 

16th  July, 
1902.  The 
-war  in  South  Africa  ended  in  June,  1902.  The  Revismg  Barrister  held  that  upon 
the  termination  of  the  war  the  saving  clause  of  sect.  1  (1)  of  the  Electoral  Disabilities 
(Military  Service)  Removal  Act,  1900  ^63  Vict.  cap.  8),  ipaofaeio  ceased  to  operate  by- 
reason  of  the  proviso  in  sect.  3  of  the  Act  and  disallowed  the  vote.  Held,  on  appeal, 
that  the  claimant  was  entitled  to  his  vote — by  Lord  Alverstone,  L.O.J. ,  that  sect.  3 
Off  the  Act  of  1900  ought  to  be  construed  liberally  to  cover  an  absence  wholly 
occasioned  by  the  war ;  and  by  the  whole  Court,  that  in  any  case  the  vote  was  saved 
by  the  Electoral  Disabilities  Removal  Act,  1891  (54  Viet.  cap.  11),  s.  2. 

VOL.  Z.  A  A 
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1902.  The  facts  of  the  case  were  as  follows : — 

Mabsh  The  said  John  Marshy  who  was  a  soldier,  had  been 

Bantoft.  absent  in  South  Africa  on  military  service  during  the 
whole  of  the  twelve  months  previous  to  the  15th  July, 
1902.  On  objection  being  made  to  the  claim  of  the 
said  John  Marshy  it  was  argued  that  the  claim  was  good 
under  the  Electoral  Disabilities  (Military  Service) 
Eemoval  Act,  1900  (a),  notwithstanding  his  said 
absence. 

Two  other  persons,  whose  names  were  set  out  in  the 
schedule  to  the  case  afterwards  stated  by  the  Eevising 
Barrister,  claimed  to  be  inserted  in  the  said  list  under 
similar  circumstances. 

The  Eevising  Barrister  decided  that  the  claim  of  the 
said  John  Marsh  was  bad,  inasmuch  as  the  war  in  South 
Africa  had  come  to  an  end  on  the  making  of  peace  in 
June,  1902,  and  the  absence  of  the  said  John  Marsh 
during  the  qualifying  period  was  consequently  not  an 
''  absence  during  the  continuance  of  the  present  war " 
within  the  meaning  of  section  3  of  the  said  Act,  and  he 
disallowed  the  claim  of  the  said  John  Marsh  and  the 
two  other  persons. 

Due  notice  of  appeal  in  each  case  was  given  and  the 
appeals  were  ordered  to  be  consolidated.. 

If  the  Court  should  be  of  opinion  that  the  decision  of 
the  Eevising  Barrister  was  wrong,  the  register  was  to 
be  amended  by  inserting  the  names  of  the  said  John 
Marsh  and  the  two  other  persons  in  the  said  list. 

Daldy  for  the  appellant.  The  question  in  this  case 
raises  a  short  point  on  the  construction  and  meaning  of 
the  Electoral  DisabiUties  (Military  Service)  Eemoval 
Act,  1900  (a).    The  appellant  was  absent  for  the  whole 

(a)  63  Viet.  oap.  8. 
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of  the  qualifying  period  ending  the  15th  July,  1902.        1902. 
He  was  engaged  upon  military  service  in  South  Africa,       Maebh 
hut  the  war  haying  come  to  an  end  in  June,  1902,  the     Bantoft. 
Bevising  Barrister  has  held  that  that  event  ipso  facto 
prevented  the  further  operation  of  the  Act  towards 
saving  tiie  voter*s  qualification. 

By  section  1  (1)  of  the  Act,  "  A  person  shall  not  be 
disqualified  for  being  registered  for  voting,  either  as  a 
parliamentary  or  as  a  local  government  elector  in 
respect  of  a  qualification  for  which  any  residence  or 
inhabitancy  is  required,  by  reason  only  that  during  the 
whole  or  any  part  of  the  qualifying  period  he  has  as  a 
member  of  the  Reserve,  Militia,  Yeomanry  or  Volunteer 
Forces,  or  otherwise  as  a  volunteer,  been  absent  on 
actual  military  service  on  behalf  of  the  Crown,  whether 
beyond  the  seas  or  not." 

By  section  3  of  the  Act  its  operation  is  limited  to 
apply  "  only  to  absence  during  the  continuance  of  the 
present  war  in  South  Africa." 

[Lord  Alverstone,  L.C.  J.  There  must  be  an  end 
to  the  operation  of  the  Act  sometime.  Take  the  case  of 
a  regiment  which  has  not  come  home.  What  is  the 
limit  if  it  is  not  the  termination  of  the  war  P] 

It  is  not  contended  that  any  and  every  continuance 
abroad  would  give  the  voter  a  right  to  the  saving  of  his 
qualification  provided  by  this  Act.  There  must,  how- 
ever, in  the  cases  to  which  it  was  intended  to  apply,  be 
some  margin.  Even  after  the  termination  of  hostilities, 
which  is  strictly  speaking  the  end  of  the  "  continuance 
of  the  war,"  there  must  be  some  time  occupied  in  settling 
matters  up  and  getting  the  troops  home.  All  that  the 
voter  requires  is  qualification  during  the  year  ending 

aa2 
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1902.       July  15th,  1902.    Therefore,  so  far  as  the  piesent 
Mabsr      register  is  oonoemed,  the  necessary  margin  will  at  the 

V, 

BAiraoFT.     outside  be  hmited  to  that  date. 

This  statute  ought  not  to  be  read  and  oonstrued  as  if 
this  were  the  ease  of  an  alien  enemy  suing  in  the  Courts 
of  this  country.  In  that  case  no  doubt  the  actual 
cessation  of  hostilities  is  the  point  of  time.  But  seeing 
that  the  statute  was  framed  for  saying  the  rights  and 
qualifications  of  soldiers  engaged  in  war  on  behalf  of 
their  country  there  must  surely  be  a  measure  of  elasticity 
applied  in  the  construction  of  the  statute.  What  the  Act 
contemplates  is  absence  and  necessary  absence  owing  to 
the  war.  Section  3  merely  indicates  the  occasion  for 
such  absence.  It  can  not,  it  is  submitted,  depend  on 
the  mere  continuation  of  the  war  in  fact.  The  termina- 
tion is  not  always  even  known  in  all  the  field  of 
operations  at  the  time,  and  then  some  time  must 
necessarily  be  occupied  in  recalling  troops  from  distant 
points,  arranging  for  transport  and  conveying  the  troops 
back  to  this  country.  All  such  operations  ought  at  any 
rate  to  be  taken  into  account  in  interpreting  the  meaning 
of  the  language  of  section  3  of  the  Act. 

It  is  submitted,  therefore,  in  the  first  place,  that  the 
true  effect  of  the  Act  of  1900  is  sufficient  to  save  the 
appellant's  qualification.  Upon  the  case  stated  it  ought 
to  be  taken  that  the  Revising  Barrister  came  to  his 
conclusion  on  the  sole  ground  that  the  words  of  the  Act 
must  be  construed  strictly,  and  the  Court  is  asked  to  draw 
the  inference  that  upon  the  more  liberal  construction  of 
the  words  contended  for  the  Revising  Barrister  would 
have  held  the  qualification  good. 

Secondly,  even  if  the  Act  of  1900  has  to  be  construed 
strictly,  so  that  it  does  not  cover  the  period  from  the  end 
of  the  war  in  June  to  the  15th  July,  1902,  the  appellant's 
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qualifioation    is  saved   by  the    Electoral    Disabilities       1902. 
Bemoval  Act,  1891  {a)y  which  enacts  that  a  person  shall       Mabsh 
not  be  disqualified  ...  '^  by  reason  only  that  during      Baittoft. 
part  of  the  qualifying  period  not  exceeding  four  months 
at  any  one  time,  he  has,  in  the  performance  of  any  duty 
arising  from  or  incidental  to  any  office,  service  or  em- 
ployment held  or  undertaken  by  him,  been  absent  from 
his  dwelling-house  or  lodgings  or  not  resided  within 
the  required  distance  from  such  coimty  or  borough." 

Under  that  Act  the  appellant  is  entitled  to  claim  the 
benefit  of  four  months  in  respect  of  his  absence  on 
military  service  in  South  Africa,  which  more  than  covers 
the  period  from  the  end  of  the  war  to  July  15th. 

No  counsel  appeared  for  the  respondent. 

Lord  AjiVEitsTONE,  L.C.J.  I  am  not  sure  that  we 
are  all  agreed  as  to  the  reasons  for  our  judgment,  but 
we  are  all  agreed  that  the  appellant  is  entitlM  to  his 
vote.  For  myself,  I  think  his  qualification  is  saved  by 
the  provisions  of  the  Act  of  1900.  It  is  true  that  the 
provision  contained  in  section  1  (1)  of  the  Act  is  by 
section  3  only  to  apply  "  during  the  continuance  of  the 
present  war  in  South  Africa,'^  and  that  a  strict 
grammatical  construction  of  the  sections  would  draw  the 
line  at  the  moment  peace  was  concluded. 

In  my  opinion  that  would  be  too  strict  an  interpre- 
tation of  the  Act.  I  think  we  have  to  see  whether 
there  has  been  an  absence  wholly  occasioned  by  war  or 
attributable  in  part  to  some  other  cause.  That  is  not 
quite  clear  upon  the  findings  in  the  case ;  but  I  think,  in 
regard  to  them,  that  we  may  adopt  the  view  that  the 
Revising  Barrister  was  of  opinion  that  the  construction 

(a)  54  Viet,  oap.  11. 
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1902.  of  the  Act  did  not,  as  the  war  was  ended,  save  tlie  voter's 
MAE8H  qualification  notwithstanding  the  absence  was  wholly 
Baotopt.  occasioned  by  the  war.  In  any  further  case,  however, 
the  Eevising  Barrister  will  not  be  able  to  conclude  the 
point  by  saying  merely  that  the  voter  was  absent  in 
South  Africa.  He  must  find  as  a  fact  and  state  whether 
the  absence  was  due  to  the  war  or  some  other  cause. 

Then  ikeste  is  the  Electoral  Disabilities  Eemoval  Act, 
1891  (a),  which  I  think  may  also  be  applied,  and  that 
would  operate  to  cover  the  period  from  the  end  of  the 
war  to  the  15th  July,  if  necessary.  But  I  do  not  wish 
to  rest  my  judgment  on  that,  as  in  my  opinion  the  Act 
of  1900  is  sufficient  to  preserve  the  appellant's  qualifi- 
cation.   The  appeal  must  be  allowed. 

Wills,  J.  I  agree  that  the  appellant  ought  to  be 
registered  as  a  voter.  I  find,  however,  some  difficulty 
in  construing  the  words  of  the  Act  of  1900  (6)  quite  so 
liberally  as  they  have  been  construed  by  my  Lord.  I 
can  not  get  out  of  the  words  of  the  statute  more  than 
they  say,  namely,  that  the  provisions  of  the  Act "  shaU 
apply  only  to  absence  during  the  continuance  of  the 
present  war  in  South  Africa."  But  that  Act  covers  and 
wipes  out  any  disqualification  for  the  period  up  to 
June,  1902,  when  the  war  ended,  and  leaves  only  some 
six  weeks  or  so  to  complete  the  qualification.  Then 
you  may  very  fairly  call  in  aid  the  Electoral  Disabilities 
Removal  Act,  1891  (a),  which  says  that  a  person  shall 
not  be  disqualified  by  reason  only  that  during  part  of 
the  qualifying  period  not  exceeding  four  months  at  any 
one  time  he  has  been  absent  in  the  performance  of  any 
duiy  arising  from  or  incidental  to  any  service.    By  that 

(a)  64  Vict.  cap.  11.  (A)  63  Vict.  cap.  8. 
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Act  the  remaining  portion  of  the  period  of  qualification        1902. 

Mabsh 

V. 

Baittoft. 


is  covered  and  the  vote  saved.  Mabsh 

V. 


Channell,  J.  I  agree.  The  Act  of  1900  (a)  saves  the 
qualification,  in  my  view,  down  to  June,  the  end  of  the 
war.  For  the  remaining  period  I  base  my  judgment 
on  the  Act  of  1891  {b)  wholly.  As  the  question  on  the 
oonstruction  of  the  Act  of  1900  (a)  is  not  very  likely  to 
arise  again,  I  prefer  to  rely  on  the  earlier  Act. 

Appeal  allowed. 
SoUoitors — For  the  Appellant,  Ayrion^  Bkcoe  8f  Barclay, 

(a)  63  Viet,  cap.  8.  (h)  64  r%et.  oap.  11. 
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1902. 

Kov,  7. 


PiCKARD,  Appellant ;  Preston,  Respondent. 


Certain  landa 
and  property 
sitoate  in  the 
parish  of 
St.  Sepulchre, 
Middlesex, 
■were  under 
the  powers 
of  the 

Metropolitan 
Meat  and 
Poultry 
Market  Act, 


The  entry  in  the  list  of  olaims  was  as  follows : — 


Names  of  Clainuuits 

in  full. 
Surname  being  flist. 


Place  of  Abode. 


Nature  of 


Description 

of  Qualifying 

Property. 


Piclcard,    Albert 
Leopold. 


4,  Barratt's 
Grove,  Wood 
Green,  N. 


Tenement,  joint. 


96,    Central 
Meat 
Market. 


A  T  a  Court  held  for  the  revision  of  the  lists  of  voters 
for  the  parliamentary  borough  of  Itmhuryy  East 
Division,  Albert  Leopold  Pickard  duly  claimed  to  have 
his  name  inserted  in  Division  I.  of  the  Occupiers*  List 
as  a  10/.  occupier  for  the  East  Division  of  the  parlia- 
mentary borough  of  Fimburi/,  St.  Sepulchre  Polling 
I860  (23  &  24  District,  parish  of  St.  Sepulchre,  part  of  St.  Sepulchre 
cxciii.'),  pur-    Ward. 

chased  by  the 
Corporation  of 
the  City  of 
London  for 
the  purposes 
of  a  market. 
By  sect.  xi.  of 
the  Act  it  was 
provided  that 
lands,  &c.  so 
purchased, 
except  for  the 
purposes  of 
rating  as 
therem 
mentioned, 
were  to  be 
deemed  to  be 
and  be  in  the 
city  of 
London  and 
f omapart  of 

the  Ward  of  Farringdon  Without,  but  that  they  should  continue  to  be  rated  and 
assessed  as  if  they  remained  in  and  continued  to  form  part  of  the  said  pariah  of 
St.  Sepulchre,  and  that  the  rates  should  be  paid  by  the  Corporation  of  London  to  the 
said  parish  upon  the  same  assessable  value  as  they^  then  were,  but  the  said  lands,  &o. 
should  not  be  otherwise  rated  or  assessed  to  the  said  parish  or  any  other  pariah  what- 
soever. The  market  was  built  in  1863  or  1864.  By  the  Redistribution  of  Seata 
Act,  1885  r48  &  49  Viet.  cap.  23),  sect.  8  (1]  and  Sch.  6,  the  parish  of  St.  Sepulchre 
was  incluaed  in  the  East  Division  of  toe  parliamentary  borough  of  FimbHry, 
Tenants  of  stalls  in  the  said  market  claimed  to  be  put  on  the  List  of  voters  for  EshSt 
Finsbury.  SeM,  that  the  claimants  were  not  entitled  to  a  vote  for  the  borough  of 
Finsbury.  The  lands  became  portion  of  the  city  of  London  prior  to  the  Redistribution 
of  Seats  Act,  1885,  and  the  rating  provisions  contained  in  sect.  xi.  of  the  Market  Act 
of  1860  were  merely  intended  to  make  good  the  pectmiary  loss  to  ^e  parish  of 
St.  Sepulchre  when  the  lands  were  taken  from  it  ana  included  in  the  dty  of  London. 

(a)  23  &  24  Viet,  cap.  ozoiii. 


The  facts,  as  set  out  in  the  case  afterwards  stated  by 
the  Revising  Barrister,  were  as  follows : — 

The  Metropolitan  Meat  and  Poultry  Market  Act, 
1860  (fl),  provides : — 
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Seotion  XI. — ^^  Except  for  the  purposes  of  rating,  as       1902. 


heremafter  mentioned,  the  sites  of  the  several  lands,  Fzokabd 
honses,  and  tenements  in  the  parish  of  St.  Sepnlohre,  Fb]sto«. 
JUiddlesex^  which  the  Mayor  and  Commonalty  and 
citizens  are  authorized  to  purchase  and  taJke  under  the 
powers  of  this  Act,  shall,  as  and  when  they  are  so 
severally  purchased  and  taken,  he  deemed  to  be  and  be 
in  the  city  of  London^  and  form  a  part  of  the  ward  of 
Farringdon  Without,  but  the  said  lands,  houses  and 
tenements,  when  so  purchased  and  taken,  or  the  sites  of 
the  samcy  as  the  case  may  be,  shall  nevertheless  continue 
to  be  rated  and  assessed  as  if  they  remained  in  and 
oontinued  to  form  a  part  of  the  said  parish  of 
St.  Sepulchre,  Middkaex^  and  they  shall  continue  to  be 
rated  and  charged  in  and  to  land  tax,  tithes,  poor  and 
other  parochial  rates  and  charges  of  that  parish,  and  the 
same  shall  be  paid  by  the  said  Mayor  and  Commonalty 
and  citizens  (who  shall  be  deemed  to  be  the  occupiers  of 
the  premises)  in  and  to  the  said  parish  upon  the  same 
assessable  value  as  those  lands,  houses,  and  tenements 
are  now  assessed  to  any  land  tax,  tithes,  poor  and  other 
parochial  rates  and  charges ;  but  the  sites  of  the  said 
lands,  houses  and  tenements,  or  any  other  buildings 
that  may  at  any  time  be  erected  thereon,  shall  not  be 
otherwise  rated  or  assessed  in  respect  of  land  tax,  tithes, 
poor  or  other  parodiial  rates  and  charges  to  the  said 
parish  of  St.  Sepulchre,  Middlesex^  or  any  other  parish 
whatsoever." 

The  area  of  the  qualifying  property  was  purchased 
by  the  Mayor  and  Commonalty  and  citizens  of  London 
pursuant  to  the  Act  23  &  24  Vict.  cap.  cxciii. 

The  property  existing  on  the  said  area  was  demolished, 
and  a  market  built  on  the  site,  about  the  years  1863  or 
1864. 


\ 
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^^Q2'  The  Redistribution  of  Seats  Act,  1885  («),  provides  :— 

PiOTAW)  Section  8. — (1)  "  Eaoh  of  the  parliamentary  boroughs 

PawroN.      mentioned  in  the  sixth  schedule  to  this  Act  shall,  for  the 

purpose  of  retumiug  members  to  serve  for  such  borough 

in  Parliament,  be  divided  into  divisions. 

(2)  '^  The  number  of  members  for  each  division,  and 
the  number,  names,  contents,  and  boundaries  of  such 
divisions  respectively  shall  be  those  specified  in  the  said 
schedule." 

The  following  provisions  of  the  sixth  scdiedule  are  of 
importance.    The  heading  is — 

"  Divisions  of  BoRorGHs. 
^^  Number,  names,  contents    and    boundaries    of 
Divisions." 

The  references  to  the  East  Division  of  Finsbuty  are — 

"  FiNSBrRY. 

"  Three  Divisions — one  member  for  each  Division. 
^^  Names  and  contents  of  Divisions. 
"  No.  3.— The  East  Division. 
"  The  parishes  of — 

St.  Luke,  Middleaexy 

St.  Sepulchre,  Middlesex, 

Charter  House,  and 

Glasshouse  Yard." 

Section  23  defines  the  meaning  of  the  expression 
''  parish  "  as  used  in  the  schedules  to  the  Act  (b). 

The  qualifying  property  belongs  to  the  city  of  Londofi. 
The  claimant  is  a  joint  tenant  of  a  stall  in  the  Central 

(a)  48&49  Vi€t.  cap.  23. 

(b)  <'Tbe  expression  <  parish'  means  .  .  .  a  parish  as  oonstituted 
on  the  first  day  of  January,  1886,  for  which  a  separate  poor  rate  is  or 
can  be  made,  or  for  which  separate  oTerseers  or  a  separate  pazoohial 
board  are  or  can  be  appointed." 


II  KDWARD  VII. 


299 


Meat  Market,  from  the  city  of  London,  The  claimant 
does  not  pay  any  rate  to  the  metropolitan  borough  of 
Finshury  in  respect  of  the  property. 

The  assessable  value  of  the  property  referred  to  in 
section  xi.  of  23  &  24  Vict  cap.  cxoiii.,  has  by  agreement 
been  determined  to  be  the  sum  of  2,680/.  The  rate  per 
pound  varies  aocordbg  to  the  rate  in  the  parish  of 
St.  Sepulchre,  Middlesex. 

The  qualifying  property  is  rated  in  accordance  with 
the  provisions  of  section  xi.  of  23  &  24  Vict.  cap.  cxciii. 

The  metropolitan  borough  of  Finshury  applies  for 
payment  of  the  rate  from  the  Mayor  and  Commonalty 
and  citizens  of  London. 

Seventeen  other  persons,  whose  names  were  set  out  in 
the  schedule  to  the  case  stated  by  the  Revising  Barrister, 
daimed  to  be  inserted  in  the  said  list  under  similar 
ciroumstanoes. 

The  Eevising  Barrister  decided  that  the  area  of  the 
qualifying  property  is  not  within  the  parish  of 
St.  Sepulchre,  Middlesex^  mentioned  in  the  Bedistribution 
of  Seats  Act,  1885  (a),  sixth  schedule,  which  determines 
the  contents  and  boundaries  of  the  parliamentary 
borough  of  Finshury ^  East  Division. 

The  area  of  the  qualifying  property  had,  previously 
to  the  Bedistribution  of  Seats  Act,  1885,  ceased  to  be 
part  of  tiie  parish  of  St.  Sepulchre,  Middksexy  and  was 
within  the  city  of  London  pursuant  to  the  Act  23  &  24 
Vict,  cap.  cxoiii.  (section  xi.),  and  that  was  the  case  not- 
withstanding the  provisions  relating  to  rating  in  the 
said  section. 

The  Bevifiing  Barrister  disallowed  the  claim  of 
Albert  Leopold  Pickard  and  of  the  said  seventeen  other 
persons. 

(a)  48  &  49  VieU  cap.  23. 


1902. 


PXOKABD 
V. 

Pbsbtov. 
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1 902.  Due  notice  of  appeal  from  the  said  decision  was  given, 

TioKAXD      and  the  appeals  in  all  the  before-mentioned  oases  were 
PfiBsioN.     ordered  to  be  oonsolidated. 

If  the  Court  should  be  of  opinion  that  the  decision  of 
the  Revising  Barrister  was  wrong,  the  register  was  to 
be  amended  by  inserting  the  names  of  Albert  Leopold 
Pickard  and  of  the  said  seventeen  other  persons  in  the 
said  list. 

Soper  for  the  appellant.  The  central  market  was 
built  partly  on  land  in  the  city  of  London^  partly  on 
land  acquired  under  the  powers  of  the  Metropolitan 
Meat  and  Poultry  Market  Act  of  1860  (a),  which  was 
in  the  parish  of  St.  Sepulchre,  Middlesex,  That  parish 
was  and  is  in  the  East  Division  of  the  parliamentary 
borough  of  Fimhury.  Prior  to  the  last  registration  the 
appellant  and  the  other  persons  similarly  situated  had 
been  registered  in  the  borough  of  Finshury  as  occupiers 
of  premises  in  the  parish  of  St.  Sepulchre  in  that 
borough.  If  there  has  been  no  division  of  the  parish 
of  St.  Sepulchre,  then  the  qualification  of  these  persons 
is  still  in  that  parish,  and  by  the  sixth  schedule  of  the 
Bedistribution  of  Seats  Act,  1885  (6),  that  parish  forms 
part  of  the  East  Division  of  the  borough  of  Finsbtiry, 
It  is  submitted  that  the  Act  of  1860  (a),  and  the 
acquisition  of  this  property  under  the  powers  of  it  by 
the  Mayor  and  Corporation  of  London  did  not  operate 
as  a  division  of  the  parish,  and  that  th^  parish  has 
never  been  divided.  This  portion  of  the  market  is 
therefore  still  part  of  the  parish  of  St.  Sepulchre  which 
by  the  schedule  is  included  in  the  division  of  East 
linshury.  Moreover,  rates  are  paid  for  this  property  to 
the  parish,  though,  it  is  true,  through  the  Mayor  and 
Corporation. 

(a)  23  &  24  Via.  oap.  oxdii.  {b)  48  k  49  Tiet.  cap.  23. 
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[Lord  Alverstone,  L.O.J.    The  Bevisiiig  Barrister       1902. 

finds  that  the  tenant  does  not  pay  any  rate  to  the  Figxabd 

metropolitan  borough  of  Fimbury  in  respect  of  the  Pbestoit. 
property.] 

Yes,  but  he  states  that  the  qualifying  property  is 
rated  in  aooordance  with  the  provisions  of  section  zi.  of 
23  &  24  Vict  cap.  cxciii.,  and  that  the  metropolitan 
borough  of  Mnsbury  applies  for  payment  of  the  rate  from 
the  Mayor  and  Commonalty  and  citizens  of  London, 

[Lord  Alverstone,  L.C.J.  You  are  right,  then,  in 
Baying  that  something  is  paid  in  the  nature  of  rates.] 

That  being  so,  if  the  Eevising  Barrister  is  right  in 
holding  that  the  qualifying  property  is  not  within  the 
parish  of  St.  Sepulchre,  Middksex,  and  therefore  not 
within  the  borough  of  Fimbury^  all  these  persons  are 
disfranchised.  They  are  not  entitled  to  a  vote  in  the 
city  of  London^  because  they  are  not  occupiers  of  any 
portion  of  land  or  premises  rated  in  the  city  of  London. 

[Lord  Alverstone,  L.C.J.  But  it  is  surely 
rateable.] 

It  is  submitted  that  an  objection  to  a  claim  to  be  put 
on  the  register  for  the  city  of  London  that  these  occu- 
piers are  not  rated  in  the  dty  would  be  fatal.  Being 
rated  must  carry  with  it  all  the  advantages  as  well  as 
the  obligations,  and  so  long  as  these  persons  pay  rates 
for  a  parish  outside  the  city  of  London  they  must  be 
entitled  to  vote  in  respect  of  a  qualification  in  that 
parish. 

No  counsel  appeared  for  the  respondent. 
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1902.  LoKD  Alvbrstone,  L.CJ.    We  are  of  opinion  that 

PicKABD      the  Beyifiing  Barrister  was  right.  The  Metropolitan  Meat 

Pbbbton.      and  Poultiy  Market  Act,  1860  (a),  was  passed  in  oonse- 

quenoe  of  the  Corporation  of  London  desiring  to  acquire 

a  portion  of  land  which  was  in  Finshury  for  the  purpose 

of  a  market  proposed  to  be  built  by  them.     The  terms 

of  tiiat  Act  give  the  appellant  the  opportunity  of  saying 

that^  inasmuch  as  the  Act  provides  that  something  is 

'  to  be  paid  to  Finahury  by  way  of  rates  in  respect  of  the 

property  so  acquired,  the  occupiers  of  that  land  retain 

the  right  still  to  vote  in  Fimhury, 

But  the  Act  says,  in  section  xi.,  "  Except  for  the 
purposes  of  rating,  as  hereinafter  mentioned,  the  sites 
of  the  several  lands,  houses  and  tenements  in  the  parish 
of  St.  Sepulchre,  Middlesex  .  .  .  shall,  as  and  when 
they  axe  so  severally  purchased  and  taken,  be  deemed 
to  be  and  be  in  the  city  of  London  and  form  a  part  of 
the  ward  of  Farringdon  Without ;  but  the  said  lands, 
&c.  .  .  .  shall  nevertheless  continue  to  be  rated  and 
assessed  as  if  they  remained  in  and  continued  to  form 
a  part  of  the  said  parish  of  St.  Sepulchre,  Middlesex^ 
and  they  shall  continue  to  be  rated  and  charged  in  and 
to  the  land  tax,  tithes,  poor  and  other  parochial  rates  and 
charges  of  that  parish,  and  the  same  shall  be  paid  by 
the  said  Mayor  and  Commonalty  and  citizens  (who  shall 
*  be  deemed  to  be  the  occupiers  of  the  premises)  in  and  to 

the  said  parish  upon  the  same  assessable  value  as  those 
lands,  houses  and  tenements  are  now  assessed  .  .  .  but 
the  sites  of  the  said  lands,  houses  and  tenements,  or  any 
other  buildings  that  may  at  any  time  be  erected  thereon, 
shall  not  be  otherwise  rated  or  assessed  ...  to  the  said 
parish  of  St.  Sepulchre,  Middksex^  or  any  other  parish 
whatsoever." 

(a)  23  &  24  Vict,  cap.  ozdii. 
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Now  many  Acts  of  Parliament  have  been  passed       1902. 
which  contain  provisions  for  making  good  what  would      Piokabd 

V. 

otherwise  be  a  loss  of  rates  when  property  is  transferred  Pbestoh. 
from  one  local  authority  to  another.  The  Revising 
Barrister  appears  to  have  thought  that  the  section  I 
have  recwi  was  of  this  character  and  only  intended  to 
provide  for  making  good  a  pecuniary  loss  to  the  parish 
of  St.  Sepulchre  when  this  land  was  taken  from  it  and 
constituted  a  portion  of  the  city  of  London.  In  his 
opinion  it  did  not  involve  the  position  that  all  the 
conditions  of  rating  were  to  be  continued  as  before  so 
as  to  continue  to  the  appellant  and  other  occupiers  a 
qualification  in  a  borough  in  which  their  promises  were 
no  longer  situate.  I  am  of  opinion  that  he  was  right 
in  so  holding,  and  that  the  appeal  must  be  dismissed. 

Wills  and  GhaknelL}  JJ.,  agreed. 

'    Appeal  dismissed. 

Solicitor — For  the  Appellant,  Eugene  H.  Ooddard. 
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Nov.  7. 

The  appoint- 
ment of  a 
Wealeyan 
Minister  to 
the  ohargfeof 
a  circuit  in 
the  Ministry 
for  whose 
residence  a 
house  is  pro- 
yided  by  the 
Connexion  is 
not  of  itself 
and  without 
eridenoe  to 
show  the 
nature  and 
terms  of  his 
position 
**  promotion 
toano^" 
within  the 
meanin^^  of 
45  &  46  Vict. 
cap.  50,  s.  33, 
though 
{80mble) 
appointment 
is  promotion. 
Documents 
not  put  in 
evidence 
before  the 
Beyising 
Barrister,  but 
subsequently 
to  the  stating 
a  case 
attached  by 
him  thereto 
in  a  memo- 
randum, 
cannot  be 
looked  at  on 
the  appeal. 


Williams,  Appellant;  Blakewat,  Town  Clerk 
of  Gloucester,  Respondent. 


A  T  a  Court  held  on  17tli  September,  1902,  for  revising 
the  list  of  parliamentary  voters  and  burgesses  for 
the  city  of  Oloucester^  the  name  of  the  appellant  was 
duly  objected  to  as  a  burgess  for  the  said  city  on  the 
ground  that  he  had  not  occupied  the  dwelling-house  in 
respect  of  which  he  was  registered  for  twelve  months 
immediately  preceding  15ih  July,  1902. 

The  appellant's  name  was  entered  on  the  register  as 
follows : — 

Polling  District  No.  7. 
Occupation  Voters,  Division  3. 


Name  of 
Elector. 

KAoe  of  Abode. 

Natoxeof 

DesGriptionof 
Qualifying  PiopertT. 

Williams, 
BeT.  John. 

6,  Falkner  Street. 

Dwelling- 
honae. 

Falkner  Street. 

The  following  facts  were  proved  or  admitted : — 
The  appellant  is  a  minister  of  the  Wesleyan 
Methodist  Connexion.  Prior  to  August,  1901,  he  was 
a  minister  of  the  Teignmouth  Circuit  and  resided  at 
Teignmouth,  Devon.  His  appointment  as  a  minister 
of  that  circuit  expired  by  effluxion  of  time  at  the  end 
of  August,  1901,  on  the  expiration  of  three  years  from 
the  date  of  his  appointment  thereto. 

The  appointment  of  a  minister  is  made  nominally  for 
one  year,  but  in  practice  it  is  renewed  from  year  to  year 
so  as  to  extend  to  three  years  and  no  longer.    The 
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appointments  are  made  by  the  Conference  of  the  Con-       ^^02. 
nexion  at  their  ftnTma.!  meeting  in  Aagost.  Wiujaiib 

On  or  about  the  5th  August,  1901,  appellant  was    Blaebwat. 
appointed  by  the  Conference  to  the  Olaucester  Circuit 
in  succession  to  the  Eev.  JE,  H.  Simpson^  whose  appoint- 
ment on  the  Ohucester  Circuit  expired  by  effluxion  of 
time  at  the  end  of  that  month. 

On  or  about  the  last  day  of  August,  1901,  the 
appellant  entered  upon  the  occupation  of  the  qualifying 
premises,  which  is  the  manse  provided  by  the  Connexion 
for  the  accommodation  of  one  of  the  ministers  of  the 
circuit. 

The  Eey.  E.  H.  Simpson  left  the  house  about  three 
days  before  the  appellant's  arriyal,  but  this  was  a 
matter  of  convenience.  He  was  entitled  to  remain 
mitil  the  appellant's  arrival. 

The  manse,  which  is  vested  in  trustees,  is  occupied  by 
the  minister  rent  free,  and  is  partially  furnished  by  the 
circuit. 

The  mimster  as  occupier  is  liable  for  the  rates. 
He  is  entitled  on  appointment  to  a  fixed  stipend  from 
the  circuit,  which  may  be  supplemented  by  further 
allowances  varying  according  to  circumstances. 

It  was  contended  on  behalf  of  the  appellant  that  he 
had  succeeded  to  the  qualifying  property  by  promotion 
to  an  office,  viz.,  the  ministry  of  the  Gloucester  Circuit, 
and  that  the  occupancy  and  rating  of  his  predecessor 
Simpson  was  equivalent  to  the  occupation  and  rating  of 
himself  under  section  33  of  the  Municipal  Corporations 
Act,  1882  {a).     ^ 

The  Brovising  Barrister  was  of  opinion  that  the 
appointment  to  the  ministry  of  the  Gloucester  Circuit  was 

(a)  45  k  46  ViH,  oap.  60. 
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^^02.  not  promotion  to  an  office  within  the  BectLon,  and  removed 
WzixzAJCB  the  appellant's  name  from  the  list  of  bnrgeeses  on  the 
Blidwat.    authority  of  Faster  v.  Mulhall  (a). 

In  Polling  District  No.  3  the  name  of  the  Bev. 
Henry  Smith  was  entered  on  the  list  of  Occupation 
YoterSy  Division  III.,  as  a  burgess.  His  name  was  also 
duly  objected  to. 

The  facts  of  this  case  were  in  all  material  points 
identical  with  those  in  the  case  of  the  Bev.  John 
WilliamSy  and  the  Beyising  Barrister  accordingly 
allowed  the  objection  and  removed  the  name  of  the 
Bev.  Henry  Smith  from  the  list. 

Notice  of  appeal  in  both  the  above  cases  was  duly 
given.  The  Bevising  Banister  ordered  the  appeals  to 
be  consolidated  and  named  the  Town  Clerk  of  Gloucester 
to  be  respondent. 

If  the  decision  of  the  Bevising  Barrister  was  wrong, 
and  ii  the  appointment  of  a  minister  of  the  Wesleyan 
Methodist  Connexion  to  the  nunistry  of  the  Qhucester 
Circuit  is  promotion  to  an  office  within  the  meaning  of 
45  &  46  Vict.  cap.  50,  sect.  33,  the  names  of  the 
appellants,  the  Bev.  John  Williams  and  the  Bev.  Henry 
Smithy  were  to  be  restored  to  the  list  of  Occupation 
Voters,  Division  HI.,  in  the  respective  polling 
districts. 

The  Bevising  Barrister  subsequently,  at  the  request 
of  the  solicitors  for  the  appellant,  attached  to  the  above 
case,  as  a  memorandum,  a  print  of  the  "Wesleyan 
Methodist  Chapel  Model  Deed,"  under  the  trusts  of 
which  the  qualifying  premises,  6,  FaJkner  Street,  in  the 
Bev.  John  Williams'  case  are  now  held,  and  a  copy  of 
a  conveyance  upon  trust,  dated  19th  June,  1883,  un4er 

(a)  10  Ir,  C.  X.  R.  532. 
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which  the  quaUfying  premises  in  the  Rev.  Henry  SmitKs       l^^2. 
case  are  held.    The  said  documents  had  not  been  pro-     Williams 
duoed  at  the  Eevision  Court,  and  he  expressed  no    Blakewat. 
opinion  as  to  the  effect  of  them. 

The  said  documents  are  not  set  out  in  this  report, 
inasmuch  as  the  Court  held,  that  not  having  been  put  in 
evidence  before  the  Revising  Barrister  nor  included  in 
the  case  stated  by  him,  they  could  not  be  taken  into 
consideration  by  the  Court  on  this  appeal. 

Boskill  for  the  appellant.  The  Revising  Barrister 
has  decided  against  the  appellant  on  the  authority  of 
Faster  v.  Mulhall{a).  That  was  also  a  case  of  an 
occupation  qualification  and  was  decided  under  the  Irish 
Act,  13  &  14  Vict  cap.  69,  sects.  13,  14.  In  that  case 
two  points  were  rabed :  first,  whether  appointment  to  the 
position  of  Wesleyan  minister  is  promotion  within  the 
meaning  of  the  Act;  and  secondly,  whether  the  trustees 
of  the  premises,  which  he  was  allowed  to  occupy,  could 
have  turned  him  out  so  that  he  did  not  hold  them  as  of 
right.  The  first  point  was  not  decided;  but  it  is 
submitted  that  it  was  assumed  by  the  Court  that 
"  appointment  "there  was  "  promotion." 

[LoBD  Alverstone,  L.C.J.  Tes,  the  Court  appears 
to  have  assumed  that  "appointment"  was  "promotion," 
and  it  seems  to  have  been  so  held  in  Rowkdge^a  Case  {h)J] 

As  to  the  second  point,  the  Court  held  on  the  facts 
that  the  trustees  could  at  any  time  have  turned  the 
minister  out  of  the  qualifying  premises,  so  that  he  was 

{a)  10  Ir.  C.  X.  JB.  682. 
(h)  W.  #  2>.  199. 
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^9Q2.  not  entitled  as  of  right.  That  is  the  distinction  between 
WmjAUB  Foster  v.  Mulhall{a)  and  the  present  case.  By  the 
Blixewat.  trust  deed  which,  although  it  does  not  form  part  of  the 
case,  has  been  subsequently  attached  to  it  by  the 
Bevising  Barrister,  it  appears  that  here  the  trustees  are 
bound  to  let  the  appellant  occupy  if  he  wishes.  There- 
fore this  case  has  the  elements  that  were  wanting  in 
Foster  v.  Mulhall  (a).  There  is  no  necessity  to  contend 
that  this  is  anything  in  the  nature  of  a  freehold,  for  the 
question  is  of  an  occupation  vote.  Therefore,  it  is 
submitted  that  this  is  a  case  of  the  occupation  of 
premises  by  virtue  of  promotion  to  an  office. 

[Lord  Alvbrstone,  L.O.J.  I  do  not  understand 
the  Eevising  Barrister  to  have  decided  that  the  house 
was  not  appropriated  to  the  use  of  the  minister,  but  to 
have  held  that  this  was  not  a  promotion  to  a  benefice  or 
office.] 

Foster  v.  Mulhall  (a)  does  not  decide  that,  but  only 
suggests  that  it  is  not  promotion  to  a  benefice.  Nothing 
is  said  there  as  to  office.  It  is  submitted  that  it  is  an 
office  and  Foster  v.  Mulhall  is  not  a  decision  to  the 
contrary. 

[Channell,  J.  The  whole  point  really  being  whether 
this  is  an  office,  how  can  we  decide  that  P  It  was  for 
the  appellant  to  prove  his  case  before  the  Bevising 
Barrister,  and  we  cannot  act  upon  these  documents 
which  were  not  proved  before  him.] 

The  sole  question  being  whether  this  is  promotion  to 

(a)  10  /r.  C,  L.  E.  632. 
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an  office,  it  is  submitted  that  the  case  is  sufficiently       ^^Q^- 

WlLUAX 
V. 

Blaicewat. 


stated  without  the  documents.  Wiluamb 

V. 


[Lord  Alverstonb,  L.C.J.  Do  you  say  that  the 
chaplain  of  a  nobleman  has  an  office  F  J 

Probably  not. 

[Ohannell,  J.  Or  a  schoolmaster  ?  The  case  must 
have  arisen  where  a  schoolmaster  has  been  in  occupation 
for,  say,  six  months.  We  know  the  question  has  arisen 
whether  the  house  occupied  by  him  in  virtue  of  his 
position  is  his  freehold.] 

There  appears  to  be  no  case  where  the  question  of  his 
position  being  an  office  has  been  dedded  (a). 

Wifh  regard  to  the  interest  being  freehold,  in  Hey  wood 
on  County  Elections  occurs  the  following  passage  (6) : 
"Till  of  late  years  it  was  generally  understood  that 
Ftotestant  Dissenting  ministers  had  no  freehold  in  their 
offices,  but  were  removable  at  the  will  of  their  respective 
congregations.  When,  therefore,  they  were  possessed 
of  land  nrtute  officii^  they  could  not  have  an  estate  of 
freehold,  for  they  held  at  the  will  of  others  and  were 
excluded  from  voting." 

Of  course,  it  could  not  be  said  that  this  is  a  freehold. 
But  that  is  no  longer  necessary.  Since  the  passage 
cited  was  written  the  legislature  has  made  occupation 
and  rating  the  requisites  for  this,  the  burgess  vote. 

He  also  dted  West  v.  Rohson  {c). 

Lord  Alverstone,  L.O.J.    In  this  case  I  do  not 

{a)  [Bnt  see  M^nddU  y.  Blair,  45  Ch.  i>.  139.— Ed.] 
{b)  F.  130,  cited  in  JBUictt  an  Eggiiiratum,  2iid  Ed.  p.  26. 
\e)  3  C.  B.  N,  8.  422. 
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^^0^*  wigh  to  decide  anyiihing  upon  facts  which  are  not  before 
WnxiAMB  tig.  On  other  facts,  if  proved,  it  may  have  to  be  decided 
Bladwat.  that  a  Wesleyan  minister  is,  in  respect  of  his  appoint- 
ment to  a  circuit  in  the  ministry  of  that  Connexion, 
within  section  33  of  the  Municipal  Corporations  Act, 
1882(a).  But  it  is  impossible  to  say  that  simply 
because  he  is  a  Wesleyan  minister,  holding  appointment 
as  sudi,  he  is  within  the  provisions  of  the  section.  All 
that  the  case  sajrs  is  that  the  appellant  was,  on  or  about 
the  5th  of  August,  1901,  appointed  by  the  Conference 
to  the  Gloucester  Circuit  in  succession  to  the  Eev. 
E,  H,  Simpson^  whose  appointment  expired  by  effluxion 
of  time  at  the  end  of  that  month,  and  that  the  appellant 
on  or  about  the  last  day  of  August,  1901,  entered  upon 
the  occupation  of  the  qualifying  premises,  which  is  the 
manse  provided  by  the  Connexion  for  the  accommoda- 
tion of  one  of  the  ministers  of  the  circuit.  The  case 
goes  on  to  say:  "It  was  contended  on  behalf  of  the 
appellant  that  he  had  succeeded  to  the  qualifying 
property  by  promotion  to  an  officie,  viz.,  the  ministry  of 
the  Gloucester  Circuit."  The  Revising  Barrister  haa 
decided  that  the  appointment  is  not  "  promotion  to  an 
office."  I  think  it  is  plain  that  the  point  of  iis  decision 
did  not  turn  on  the  meaning  of  "  promotion."  It  is 
clear  that  "  appointment "  is  "  promotion."  But  if  we 
are  asked  to  say  that  the  position  of  a  Wesleyan 
minister  is  an  office,  facts  to  show  this  must  have  been 
proved  before  the  Revising  Barrister  and  stated  by  him, 
upon  which  our  opinion  can  be  based. 

Nothing,  therefore,  at  whidi  we  can  look  has  been 
brought  before  us  to  enable  us  to  say  that  this  appellant 
simply  as  a  Wesleyan  minister  holds  an  office.    He  is 

(a)  45  &  46  Vict,  cap.  60. 
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not,  therefore,  within  the  section,  and  the  appeal  must        ^^^^- 
be  dismissed.  Whjjaub 


Wills,  J.    I  agree. 

Ohannbll,  J.  I  agree.  The  mere  faot  that  the 
appellant  is  a  Wesleyan  minister  appointed  to  a  oircait 
does  not  show  that  he  holds  an  offioe.  There  is  nothing 
in  the  ease  to  show  this,  and  there  is  nothing  else  that 
we  oan  look  at. 

Appeal  dismissed. 
Solicitors — For  the  Appellant,  MonrOj  Slack  8f  Co, 
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Dover,  Appellant ;  Prosser,  Respondent.  1903. 

Nov.  16. 


AT  a  Court  held  for  the  revision  of  the  list  of  voters  A  school- 
...HI      inaster,  who 

for  the  Mid  Kent  or  Medway  division   of   the  occupies  a 
county  of  Kent^  Arthur   John   Dover ^  the  appellant,  athisdis- 
dtdy  daimed  to  have  his  name  inserted  in  Division  I.  ^i,ooi  autho- 
of  the  said  list  as  a  full  inhabitant  occupier,  and  not  J^*^  ^^Y  ° 
only  as  a  person  entitled  under  the  service  franchise  as  ^fc^*,^J^ 
a  parliamentary  elector.  ^7  *^®  *®"^* 

*  "^  of  his  agree- 

The  facts,  as  set  out  in  the  case  afterwards  stated  by  ment  or  the 

nature  of  his 

the  Eevising  Barrister,  were  as  f  oUows : —  duties,  to 

reside,  does 

The  name  of  the  appellant  appeared,  duly  qualified  not  occupy  by 

*      virtue  of  his 

and  registered,  as  a  parliamentary  elector  in  the  said  employment, 

,-   .  .     T\'    •  •       TT  and  is  there- 

list  m  Division  11.  fore  entitled 

as  a  full  iu- 

One  John  Archard,  by  Arthur  Joseph  EUis,  soUcitor,  habitant  occu- 
hifl  agent,  duly  objected  to  the  said  claim,  and  main-  his  name 
tained  that  the  name  of  the  appellant  was  only  entitled  div.  i.  of"the 

list  of  voters. 
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1903.  to  be  registered  on  the  said  Division  11.  of  the  said  Ust. 
DoYEB  Alter  hearing  eyidenoe  in  support  of,  and  in  opposition 
PB068EB.  to,  the  said  claim,  the  Eevising  Barrister  disallowed  the 
claim,  and  found  as  facts : — (1)  That  the  house  occupied 
by  the  appellant  was  occupied  by  him  in  virtue  of  his 
service  as  a  schoolmaster,  and  not  otherwise ;  (2)  that 
no  deduction  from  his  salary  was  made  in  consequence 
of  his  residiDg  in  the  said  house ;  and  (3)  that  if  a  new 
schoolmaster  were  to  be  appointed  in  the  stead  of  the 
appellant,  he  would  presumably  be  entitled  to  reside  in 
the  house  now  occupied  by  the  appellant,  and  that  the 
latter  would  be  required  to  vacate  the  said  house. 

The  Bevising  Barrister  therefore  directed  that  the 
said  claim  should  be  struck  out,  and  that  the  name  of 
the  appellant  should  be  retained  as  before  only  on  Divi- 
sion II.  of  the  said  list,  on  the  ground  that  on  the 
evidence  given  before  him  the  claim  of  the  appellant  to 
be  registered  as  a  full  inhabitant  occupier,  entitled  both 
to  the  parliamentary  and  to  the  county  franchise,  was 
bad  in  law. 

Due  notice  of  appeal  was  given. 

If  the  Court  should  be  of  opinion  that  the  decision  of 
the  Eevising  Barrister  was  wrong,  then  the  register  was 
to  be  amended  by  erasing  the  name  of  Arthur  John 
Dover  from  Division  II.  of  the  said  list,  and  by  iosert- 
ing  the  same  in  Division  I.  thereof. 

H.  Lynn  (T.  A.  Organ  with  him)  for  the  appellant. 
The  Eevising  Barrister  was  wrong  in  finding  that  the 
appellant  occupied  these  premises  by  virtue  of  his  service 
as  schoolmaster,  and  not  otherwise.  That  finding  is 
unsupported  by  and  inconsistent  with  the  statement  of 
facts  contained  in  his  third  finding.  The  proper  mean- 
ing of  the  latter  finding  is  that  the  appellant  was  not 
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oompelledy  but  had  permission,  to  reside  in  the  house.  i903. 
That  permission  would  be  part  of  his  remuneration,  and  doveb 
as  he  chose  to  avail  himself  of  it,  his  occupation  consti- 
tuted him  a  tenant,  and  as  such  entitled  to  vote  as  a 
fall  inhabitant  occupier  {Marsh  v.  Estcourt  {a) ;  Hughes 
V.  Overseers  of  Chathmn  (b) ),  and  not  restricted  to  the 
Umited  service  franchise  as  in  M'^  Clean  v.  Prichard{c). 
It  is  true  that  there  is  nothing  to  show  that  he  would 
have  received  more  salary  if  he  had  not  occupied  this 
house.  That  is  immaterial,  the  presumption  being  that 
by  reason  of  the  permission  and  opportunity  the  salary 
given  is  probably  less  than  it  would  otherwise  be.  Not 
only  is  there  no  compulsion  to  reside  in  the  house,  but 
there  is  no  finding  or  evidence  here  that  such  residence 
is  necessary  to  enable  the  schoolmaster  to  perform  his 
duties.  It  is  not  like  the  case  put  by  Melhr^  J.y  in  the 
Petersfield  Case  (rf).  The  distinction  between  permis- 
sion, on  the  one  hand,  and  requirement  by  the  terms  of 
employment  or  necessity  for  the  performance  of  duty, 
on  the  other,  is  shown  in  that  case  and  in  Smith  v. 
8eghill{e).  The  appellant  is  therefore  entitled  to  have 
his  name  transferred  from  Division  II.  to  Division  I. 

No  counsel  appeared  for  the  respondent. 

LoBD  Alverstonb,  L.C.J.  I  think  that  in  this  case 
the  appeal  must  be  allowed.  The  governing  test  is 
whether  or  not  the  appellant's  occupation  of  the  pre- 
mises, for  he  does  in  fact  occupy  them,  is  necessary  for 

(fl)  Fox  ^  Smith,  157  ;  24  Q.  B.  D.  147. 

(b)  1  Lutw.  61 ;  bM.^G.  54. 

(c)  Fox  ^  Smith,  94  ;  20  Q.  B.  D.  285. 

(d)  2  O'Jf,  f  E.  94. 
{e)  L,  R,  10  Q.  B,  422. 
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the  perf  ormanoe  of  his  servioes  as  sohoohnaster  or  has 
been  required  of  him  as  a  term  of  his  employment.  A 
mere  permission  or  arrangement,  entitling  but  not  com- 
pelling him  to  occupy  them,  would  not  be  sufficient  to 
make  his  occupation  an  occupation  by  virtue  of  office, 
service,  or  employment.  This  follows  from  the  judg- 
ment of  WiilSy  J,f  in  Marsh  v.  JEstcourt  (o),  in  which  he 
said,  ^^  In  the  case  referred  to  by  the  learned  counsel  for 
the  respondent  the  occupation  was  admitted  to  be  occu- 
pation by  virtue  of  service.  Here  the  labourers  were 
not  required  to  reside  in  the  cottages,  but  were  allowed 
to  reside  in  them  as  a  privilege.  It  would  be  an  abuse 
of  language  to  call  residence  under  such  conditions  oc- 
cupation by  virtue  of  service."  On  the  other  hand, 
MelloTy  J.,  in  the  Petersfield  Case  (6),  says,  "  But  if  the 
bargain  is  this,  '  You  shall  have  15$.  a  week  and  the 
use  of  the  hoxise,'  then  I  am  satisfied  that  it  is  in  the  oc- 
cupation of  the  employer  and  that  it  is  not  an  indepen- 
dent tenancy.  Just  as  in  the  case  of  a  gamekeeper  who 
occupies  a  house  in  the  centre  of  a  gentieman's  preserves 
and  has  so  much  a  week  and  a  house  to  live  in,  the 
house  is  not  the  keeper's  as  a  tenant,  but  he  occupies  it 
for  the  purpose  of  discharging  his  duties  as  gamekeeper 
to  the  gentleman.  ,So  also  with  regard  to  a  gardener ; 
and  there  are  many  other  instances  of  the  same  kind." 
I  call  attention  to  these  authorities  because  they  show 
the  two  classes  of  cases,  and  the  question  we  have  to 
decide  is,  in  which  category  the  present  case  falls.  It 
seems  to  me  to  follow  from  these  examples,  that  if  the 
man  must  reside  in  the  premises  in  order  to  be  able  to 
discharge  the  duties  of  his  employment,  that  is  the  same 
as  if  his  occupation  of  them  were  an  express  require- 

(a)  Fox  #  Smith,  157 ;  24  Q.  B.  D.  147,  at  p.  161. 
(*}  2  O'M.  ^  H.  94,  at  p.  98. 
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ment  of  his  employment.  But  in  my  opinion  that  1993, 
condition  does  not  apply  here.  It  is  true  the  Revising  5ora 
Barrister  has  not  expressly  stated  that  the  appellant  is 
not  compelled  to  reside  in  the  premises  but  may  reside 
elsewhere.  But  his  finding  inferentially  implies  that, 
because  he  says  that  if  a  new  schoolmaster  were  to  be 
appointed  in  the  stead  of  the  appellant  he  would  pre- 
sumably be  entitled  to  reside  in  the  house  now  occupied 
by  the  appellant.  This,  in  our  opinion,  points  to  the 
conclusion  that  the  Eevising  Barrister  meant  to  find 
that  the  appellant  was  not  required  to  reside  in  the 
house,  and  that  the  nature  of  his  duties  did  not  necessi- 
tate his  residing  there.  The  case  therefore  comes 
within  the  authorities  which  show  that  the  appellant  did 
not  occupy  by  virtue  of  any  office,  service,  or  employ- 
ment, but  was  entitled  to  have  his  name  inserted  in 
Division  I.  of  the  list  as  an  inhabitant  occupier  of  the 
premises  in  question. 

Kennedy  and  Darling,  JJ.,  concurred. 

Appeal  allowed. 

Solicitors — For  Appellant,  Baker  8f  Naime, 
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When  a  hna- 
band  and  wife 
inhabit  a 
house  of 
which  the 
wife  is  owner, 
but  the  hus- 
band tenant 
in  fact  under 
agreement 
with  his  wife, 
he  is  entitled 
to  a  vote  as 
oooupier  of 
the  house. 


Peabce,  Appellant;  Merbiman,  Respondent. 


A  T  a  Court  held  for  the  revisioii  of  the  lists  of  voters 

for  the  Westhury  division  of  the  county  of  Wilts^ 

objection  was  duly  made  to  the  name  of  William  Pearce^ 

the  appellant,  being  retained  on  Division  I.  of  the 

Occupiers'  List  of  Trowbridge  South. 

The  entry  in  question  was  as  follows : — 


Name  of 
Elector. 

Flaoe  of  Abode. 

NatuTCof 

Bescription  of 
QnalifyiBg  Fropertf . 

Pearce, 

Trowbridge. 

Dwelling- 
house. 

25,  West  Street. 

The  facts,  as  set  out  in  the  case  afterwards  stated  by 
the  Eevising  Barrister,  were  as  follows : — 

Elizabeth  Eickman  was  tenant  for  life  under  the  will 
of  her  late  husband  of  several  houses,' in  one  of  which 
she  resided,  another  being  that  mentioned  in  the  above 
entry. 

The  appellant  married  a  daughter  of  Elizabeth  Rick- 
many  and  he  rented  No.  25,  West  Street,  of  his  mother- 
in-law,  and  he  and  his  wife  resided  there.  The  rent  was 
15«.  10c?.,  payable  every  four  weeks,  and  for  many  years, 
up  to  the  death  of  Elizabeth  Eickman^  this  rent  was  paid 
to  her  by  the  appellant,  who  also  paid  the  rates  and  was 
inserted  by  the  overseers  on  Division  I.  of  the  Occupiers' 
List,  and  was  entitled  to  vote  and  voted  at  elections. 
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Upon  the  death  of  JSlizabeth  Rickman^  in  November,  1903. 
1901,  the  house  became  the  freehold  property  of  the  ^zjisxm 
wife  of  the  appellant,  mider  the  terms  of  her  father's  mkbmicaw. 
wiU.  The  appellant  attended  before  the  Eevising  Bar- 
rister and  stated  that  upon  the  death  of  his  mother-in- 
law  he  considered  the  question  of  his  right  to  vote,  and 
to  secure  that  right  he  agreed  with  his  wife  to  pay  to 
her  the  same  amount  of  rent  that  he  had  previously 
paid  for  the  house.  He  produced  a  rent-book,  showing 
the  first  payment  of  15«.  lOrf.,  due  28th  December,  1901, 
and  a  receipt  for  the  same  signed  by  his  wife.  The 
book  showed  similar  payments  every  four  weeks  up  to 
September,  1903.  Between  these  dates  the  appellant 
and  his  wife  resided  in  the  house  as  they  had  formerly 
done ;  he  continued  to  pay  the  rates,  and  his  name  was 
placed  by  the  overseers  on  Division  I.  of  the  list  of 
occupiers. 

The  notice  of  objection  given  to  the  appellant  stated 
the  grounds  to  be : — 

(1.)  "That  you  have  not  occupied  the  qualifying 
premises  as  owner  or  tenant  for  twelve  months 
immediately  preceding  July  15th  in  this  year. 

(2.)  "That  your  wife  being  owner  of  qualifying 
premises  disqualifies  you." 

In  support  of  the  objection  it  was  urged  that  the 
appellant  was  not  the  occupier  of  the  house  either  as 
owner  or  tenant,  and  the  case  of  Hall  v.  Michelmare  {a) 
was  cited  in  support  of  this  view.  On  behalf  of  the 
appellant  it  was  urged  that  the  case  cited  did  not  govern 
the  present  one,  as  in  the  former  there  was  no  evidence 
of  tenancy,  whereas  in  this  case  there  was  evidence  of  a 

(a)  Ant0,  p.  269. 
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1903.  bofid  fide  tenancy,  and  that  the  mere  transfer  of  his 
Pbabob  tenancy  from  his  mother-in-law  to  his  wife  did  not  affect 
MtoI^aw  ^  right  to  be  retained  on  Division  I.  It  was  also 
argued  that  under  the  Married  Women's  Property  Act, 
1882,  a  married  woman,  in  respect  of  property  acquired 
after  the  1st  January,  1883,  is  entitled  to  all  the  rights 
of  and  is  in  the  same  position  as  a  feme  sole^  and  is 
therefore  in  a  position  to  give  her  husband  notice  to 
quit  a  tenancy  of  her  property,  or  to  obtain  possession 
of  her  property  by  means  of  an  ejectment  order  against 
her  husband,  or  an  action. 

The  Bevising  Barrister  was  of  opinion  that  the  fact 
that  the  appellant  was  the  occupier  of  the  premises 
when  his  wife  became  the  owner  of  them  was  immaterial. 
The  same  question  would  have  arisen  if,  on  the  house 
becoming  the  property  of  his  wife,  he  had  moved  into 
it  from  another  house  and  had  claimed  as  occupier  in 
succession  from  one  to  another. 

The  Bevising  Banister  was  further  of  opinion  that 
though  a  wife  might  let  to  her  husband  any  of  her 
property  of  which  she  gave  up  the  occupation  to  him, 
the  joint  occupation  by  husband  and  wife  of  a  house 
belonging  to  her  was  inconsistent  with  the  relation  of 
landlord  and  tenant. 

The  right  of  a  landlord  to  give  notice  to  quit  to  or  to 
eject  a  tenant  could  not,  in  the  opinion  of  the  Revising 
Barrister,  exist  in  opposition  to  the  marital  right  of  the 
husband  to  continue  to  reside  with  his  wife.  He  there- 
fore came  to  the  conclusion  that  the  agreement  that  the 
husband  should  be  tenant  of  the  house  to  his  wife  was, 
under  the  circimistances,  inoperative  to  constitute  him 
an  occupier  as  tenant,  and  he  therefore  held  that  the 
objection  was  valid  and  struck  out  the  name  of  the 
appellant  from  the  list. 
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Due  notice  of  appeal  was  given,  and  the  Eevising  1903. 
Banister  named  the  clerk  of  the  Wilts  County  Council  Teabcb 
to  be  respondent  to  the  appeal.  Mbrmman. 

If  the  Court  should  be  of  opinion  that  the  decision  of 
the  Bevising  Barrister  was  wrong,  the  register  was  to  be 
amended  by  the  insertion  of  the  original  entry  as  above 
set  out. 


Letcis  Thomas  for  the  appellant.  The  question  in  this 
case  is  whether  a  man  can  be  tenant  of  a  house  of  which 
his  wife  is  the  owner.  The  objection  that  such  owner- 
ship disqualifies  the  husband  to  be  tenant  is  based 
apparently  upon  the  decision  in  Sail  v.  Michelmore  (a). 
But  it  is  simply  a  question  of  fact.  A  wife  is  entitled 
under  the  Married  Women's  Property  Act,  1882  (J),  to 
deal  with  her  property  exactly  as  if  she  were  a,  feme  sole. 
She  must  therefore  have  all  the  rights  attached  to  the 
ownership  of  premises.  She  can  create  a  tenancy,  give 
notice  to  quit,  and  bring  ejectment  in  any  case  where 
an  owner  or  landlord  could.  The  fact  that  she  happens 
to  live  with  her  husband  in  the  premises  does  not  a£Fect 
these  rights,  and  the  Eevising  Barrister  is  wrong  in  his 
opinion  that,  though  a  wife  may  let  to  her  husband  in 
a  case  where  she  gives  up  occupation,  her  joint  occupa- 
tion of  the  premises  with  him  is  inconsistent  with  a 
tenancy.  All  that  Hall  v.  Michelmore  (a)  decided  was 
that  there  is  no  presumption  of  a  tenancy  from  the  mere 
fact  of  husband  and  wife  living  together  in  the  wife's 
house,  notwithstanding  the  payment  of  rates  and  main- 
tenance of  the  household  by  the  husband.  There  was 
no  evidence  of  tenancy  in  fact  in  that  case.     Here  all 

(a)  AnUf  p.  269. 

(b)  46  &  46  rtcL  oap.  76. 


322  MICHAELMAS  SITTINGS. 

1903         ^^^  fBLCts  neoessary  to  constitute  a  tenancy  are  found  in 

— — favour  of  the  appellant.    The  Bevifling  Bairister's  oon- 

y.  dusion  of  law  upon  them  is  wrong. 

MSBBOCAH. 

No  counsel  appeared  for  the  respondent. 

Lord  Alverstonb,  L.C.  J.  This  seems  to  me  to  be 
practically  an  instance  of  the  case  we  discussed  in  the 
argument  of  Sail  v.  MicJieJmore  (a),  where  the  conten- 
tion was  that  the  mere  fact  that  the  wife  was  the  owner 
of  the  house  in  which  she  and  her  husband  lived  was 
sufficient  to  make  the  husband  an  occupier,  and  entitled 
to  vote  as  such.  In  that  case  there  was  no  evidence  to 
establish  the  relation  of  landlord  and  tenant  between 
the  wife  and  her  husband,  and  the  Court  held  that,  in 
the  absence  of  facts  showing  an  occupation  as  tenant, 
the  conclusion  of  the  Bevising  Barrister  was  right.  In 
the  present  case  the  necessary  facts  exist.  It  is  stated 
that  the  matter  had,  on  the  mother's  death,  been  con- 
sidered by  the,  appellant,  and  that,  in  order  to  secure 
his  vote,  he  had  entered  into  a  regular  agreement  of 
tenancy  with  his  wife.  He  produced  his  rent-book, 
showing  regular  and  continuous  payments  of  rent  to 
his  wife.  The  arrangement  appears  to  have  been 
perfectly  bond  fide^  and  there  is  no  suggestion  to  the 
contrary.  Taking  that  statement  of  facts,  the  position 
of  things  was,  in  my  opinion,  the  same  as  if  these 
persons  had  not  been  married,  in  which  case  the  appel- 
lant would  have  been  entitled  to  a  vote  in  respect  of 
his  occupation  as  tenant  to  a  stranger.  The  Bevising 
Bcurister  seems  to  have  thought  that  the  marital  relation 
prevented  that  agreement  of  tenancy  having  its  legal 

(a)  Ante,  p.  269. 


V. 
MSBBQCAN. 
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effect  I  do  not  agree.  Assuming  a  bond  fide  tenancy,  1903. 
such  as  the  Revising  Barrister  has  found,  I  am  of  ^^^i^ 
opinion  that  he  ought  not  to  have  held  the  relationship 
of  husband  and  wife  to  preclude  the  appellant  from  his 
right  to  vote  in  respect  of  it.  The  appeal  must  be 
allowed. 

Kennedy,  J.  I  agree.  It  seems  to  me  to  be  simply 
a  question  of  fact.  The  fact  being  that  there  is  a  real 
tenancy,  the  occupier  as  tenant  is  entitled  to  vote 
whether  the  owner  is  his  wife  or  not.  Since  the  Married 
"Women's  Property  Act,  1882  (a),  a  wife  may,  just  as 
any  other  owner,  become  the  landlord  of  her  husband. 

Darlino,  J.  I  am  of  the  same  opinion.  We  are 
deciding  nothing  inconsistent  with  Hall  v.  MicheU 
niore  {b).  It  is  obvious  that  all  that  case  decided  was 
that  where  there  is  no  evidence  of  tenancy,  the  fact  that 
husband  and  wife  are  living  together  in  a  house  owned 
by  the  wife  does  not  raise  a  presumption  that  the  husband 
occupies  as  tenant  to  her.  Here  there  is  evidence  of 
an  agreement  of  tenancy  and  payment  of  rent  shown 
by  the  production  of  the  rent-book.  The  Revising 
Barrister  accepts  that  as  all  perfectly  true  and  bondfide^ 
and  then  comes  to  a  conclusion  of  law  which,  in  my 
opinion,  is  wrong.  He  says :  "  I  was  further  of  opinion 
that  though  a  wife  might  let  to  her  husband  any  of  her 
property  of  which  she  gave  up  the  occupation  to  him, 
the  joint  occupation  by  husband  and  wife  of  a  house 
belonging  to  her  was  inconsistent  with  the  relation  of 
landlord  and  tenant."  That  would  be  so  if  you  estab- 
lished a  case  of  joint  occupation.     Where  the  Revising 

(a)  46  &  46  net,  cap.  75. 
{b)  Ante,  p.  269. 
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MSBBDCAN. 


1903.  Barrister  went  wrong  was  in  saying  that  this  was  a 
PB4LB0B  joint  occupation.  The  wife  was  not  a  joint  oocupier 
with  her  husband,  for  that  would  necessitate  both  being 
tenants,  whereas  the  wife  was  owner  and  landlord  and 
the  husband  tenant.  Nor  did  the  wife  occupy  as  owner. 
In  fact,  neither  as  owner  nor  as  tenant  had  she  any 
right  to  live  there.  It  was  by  virtue  of  a  different 
relation  altogether  that  she  lived  there;  namely,  that 
resulting  from  the  contract  of  marriage. 

Appeal  allowed. 

Solicitors — For  the  Appellant,  Milner  Sf  Bickford. 
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ViCKERS,    Appellant;     Selwyn    and    GibsoNj 
Respondents. 


AT  a  Court  held  on  the  28th  September,  1903,  for  the 
revision  of  the  lists  of  voters  for  the  Southern  or 
Romford  division  of  the  county  of  EsseXy  Herbert  Edward 
Seltvyn  duly  claimed  to  have  his  name  inserted  in  the 
parliamentary  list  of  voters  for  the  parish  of  West  Ham, 
in  the  said  ooimty,  in  respect  of  a  freehold  benefice,  and 
was  duly  objected  to  by  Robert  William  Vickers. 

The  qualification  of  the  said  Herbert  Edward  Selwyn 
appeared  on  the  List  of  Ownership  Claimants  as 
follows : — 


Names  of  ClaimantB 
in  full. 

Flace  of  Abode. 

Natnroof 

Doscnption 

of  Qualifyiiig 

Property. 

Selwyn,  Herbert 
Edward,  Reverend. 

207,  Romford 
Road,  Forest 
Gate. 

Freehold 
Benefice. 

St.     Matthew's, 
Dyson    Road, 
Stratford. 

The  said  Herbert  Edward  Selwyn  was  the  vicar  of  the 
said  parish  of  St.  Matthew,  Stratford^  and  was  in  the 
year  1901  appointed  to  that  oflSce  by  licence  of  the 
bishop  of  the  diocese,  and  was  by  such  licence  authorized 
to  receive  and  enjoy  the  stipends,  profits,  and  advan- 
tages belonging  to  the  office. 

The  said  stipends  have  consisted  since  the  creation  of 
the  parish,  and  still  consist  (in  addition  to  an  annual 
sum  paid  by  the  Ecclesiastical  Conmiissioners  and  fees 
for  marriages  performed  in  the  church)  of  pew  rente 
paid  by  parishioners  and  others  for  the  exclusive  use  of 
pews  and  sittings  in  the  church. 


1903. 
Ni^.  16. 

The  stipend 
of  a  Ticar  of 
a  church 
appointed  by 
Uoeoce  of  the 
bishop  of  the 
diocese »  and 
authorized  bj 
fiuch  licence 
to  receive  and 
enjoy  the 
stipeDdfi, 
ppofita,  and 
ad^antftges 
belonRing  to 
hirt  ofiice, 
coEL^ii^tt^  of 
p«w  rents. 
The  Revising' 
BaniHter 
found  that 
the  Ticar  was 
posLHeRaed  of 
a  freehold 
office,  and 
thiit  by 
Te&Mn  of  the 
p€w  rents  it 
wiis  of  tbo 
yearly  value 
of  not  lei*a 
thsiu  Ans.^  and 
that  tlio  vicar 
%va8  therefore 
entitled  to  a. 
voti>,  iiutwith- 
j^tiiudiii^^ 
therf  had 
heen  no 
aesigntncnt 
of  tho  pew 
reatfl  to  him. 
Hdd,  that  the 
decifiion  of 
the  Reviiiing 
Biurist^r 
upon  thcEio 
fmdinjLpi  w&a 
right,  and 
the  viciar 
entitled  to 
Ma  ¥ot<\ 
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1908.  The  said  pew  rente  amounted  to  between  190/.  and 

VicxEBs  200/.  per  annum,  were  collected  half-yearly  by  the 
Smwnr.  churchwardens  as  agents  on  behalf  of  the  vicar  and  were 
handed  over  to  and  received  by  him,  when  collected,  for 
his  own  absolute  use  and  benefit.  There  never  was  any 
assignment  of  pew  rents  by  deed  or  document  other 
than  the  said  Uoence,  but  the  present  vicar  and  each  of 
his  predecessors  had  always  received  them  by  virtue  of 
their  office  as  vicar  of  the  church. 

It  was  contended  on  behalf  of  the  appellant  that  the 
receipt  of  the  said  pew  rents  was  insufficient  to  confer  a 
sufficient  freehold  interest  upon  the  said  Herbert  Edward 
Sebcyn, 

The  Bevising  Barrister  found  (1)  that  the  said  Herbert 
Edward  Selwyn  as  vicar  was  possessed  of  a  freehold  office 
and  beneficially  entitled  to  the  freehold  of  the  said 
church  of  St.  Matthew,  Stratford^  and  (2)  that  the  said 
church  by  reason  of  the  rents  paid  for  the  pews  and  sit- 
tings therein  produced  profit  to  the  said  Herbert  Edtoard 
Selwyn  of  the  dear  yearly  value  of  not  less  than  forty 
shillings  over  and  above  all  charges,  and  he  was  of 
opinion  that  the  said  Herbert  Edward  Selwyn  was  entitled 
to  have  his  name  inserted  in  the  list  of  voters  for  the 
said  division  of  the  said  county,  and  allowed  his  claim 
accordingly. 
Due  notice  of  appeal  from  this  decision  was  given. 
If  the  Court  should  be  of  opinion  that  the  said  Herbert 
Edward  Sehvyn  had  a  sufficient  freehold  interest  in  the 
said  benefice  his  name  was  to  be  retained  on  the  register, 
but  if  otherwise  his  name  was  to  be  erased  therefrom. 

Eoskilly  K.C.  {E.  G.  Palmer  wiiii  him),  for  the  appel- 
lant. The  claim  of  the  respondent  is  to  a  vote  under 
the  statutes  8  Hen.  VL  cap.  7,  10  Hen,  VL  cap.  2,  and 


Ill  EDWARD  VII.  327 

18  Oeo.  IL  cap.  18,  in  respect  of  a  freehold  of  the        jgQg 
yearly  value  of  405.     Upon  the  facts  and  the  findings      =: 
of  the  Revising  Barrister  it  does  not  appear  that  the  v- 

claimant  has  such  a  freehold.  The  first  finding  of  the 
Revising  Barrister,  viz.,  that  the  vicar  is  possessed  of 
the  freehold  of  the  church,  is  immaterial,  as  he  does  not 
find  it  to  be  of  any  value.  Kirton  v.  Dear  (a).  Bovill, 
C.J.y  there  says,  "  With  respect  to  the  church  itself,  it 
is  not  found  to  be  of  any  value ;  nor  does  it  produce 
any  profit,  unless  the  fees  for  the  services  performed  in  it 
can  be  considered  as  such  ;  there  are  no  pew  rents,  nor 
could  the  incumbent  exact  them  if  he  wished  it."  In 
that  case,  as  in  the  present,  it  was  found  as  a  fact  that 
there  had  been  no  assignment  to  the  vicar  of  the  pew 
rents.  Therefore,  even  if  the  profits  derived  from  the 
letting  of  the  pews  could  enure  to  the  value  of  the  free- 
hold, nevertheless,  inasmuch  as  there  has  been  no  assign- 
ment of  them  to  the  present  vicar,  he  has  no  title  to 
them  such  as  to  give  him  a  vote.  In  the  absence  of 
assignment  the  vicar,  it  is  submitted,  has  no  freehold  in 
the  pews.  His  only  right  is  under  the  Church  Building 
Acts.  Therefore  the  control  of  the  pews  is  not  with 
him,  but  with  •  the  churchwardens,  who  at  common  law 
have  control  and  possession,  and  may  sue  for  the  pew 
rents.  The  vicar  has  been  held  capable  of  suing  the 
churchwardens,  but  that  has  been  in  cases  where  the 
pew  rents  have  been  his  by  assignment.  Further,  the 
right  to  a  pew  is  not  a  tenement,  but  an  easement  only. 
Hinder.  Chorlton  (6) ;  Mainwaring  v.  Giles  (c). 

[Kennedy,  J.    Suppose  a  man  is  holder  of  a  free- 

(a)  1  Hop.  #  C.  349  ;  Z.  J2.  5  C,  F,  217. 

(b)  Eop,  ^  F.  383  ;  Z.  J2.  2  C,  F.  104. 
(e)  5B.^A.  361. 
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1903.       bold  office,  and  by  virtue  of  that  reoeiveB  fees.    Does 
YiCKxaa       ^^  P^^  ^™^  *  "8^*  *^  ^^*®  ^] 


T. 

Bblwyn, 


Roberts  v.  Dretdtt  (a)  is  a  decision  one  way,  and  Bushell 
V.  JSastes  (b)  the  other,  showing  that  the  receipt  of  such 
fees  would  not  entitle  him  to  a  vote  unless  they  involved 
an  interest  in  land. 

[Darling,  J.  The  Revising  Barrister  finds  that  the 
churchwardens  receive  the  pew  rents  as  agents  of  the 
vicar.] 

That  is  a  matter  of  law,  and  it  is  submitted  that  the 
Revising  Barrister  is  wrong.  At  common  law  and  by 
statute  the  rights  over  the  pews  are  vested  in  the  church- 
wardens, and  the  vicar  can  have  no  rights  otherwise 
than  by  assignment.  He  has  no  power  to  sue  directly 
for  pew  rents,  nor  of  re-entry.  (He  cited  58  Geo.  HI. 
cap.  45,  sects.  63,  73,  78, 79 ;  69  Geo.  III.  cap.  134 ; 
1  &  2  Will.  IV.  cap.  38,  sects.  4  and  16 ;  19  &  20  Vict. 
cap.  104,  sects.  5  and  6 ;  47  &  48  Vict.  cap.  65,  sect.  4.) 
Any  payment  the  churchwardens  may  make  to  the 
vicar  out  of  the  residue,  after  discharging  costs  and 
expenses,  is  not  a  profit  received  by  him  as  owner  of 
the  pew  rents,  and  is  not  in  the  nature  of  a  fixed  emolu- 
ment attached  to  his  office  arising  out  of  land. 

In  Berwick  v.  Alker  {c)  there  is  no  decision  upon  the 
question  whether  the  appellant  was  entitled  or  not  to  a 
vote  in  respect  of  pew  rents.  That  was  not  raised  in 
the  case,  and  was  assumed  only.  The  only  question 
before  the  Court  was  whether,  assuming  that  right,  it 

(fl)  E.  i  P.  132  ;  18  a  B.  N.  S.  48. 
(*)  K.  ^  Q.  484 ;  U  C.  B.  N.  S.  106. 
\e)  2  Hop.  ^  (7.  36  ;  L.  £.  8  C.  P.  265. 
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could  be  severed  from  the  right  in  respect  of  the  occu- 
pation of  the  parsonage  house,  so  as  to  give  the  appellant 
there  a  vote  for  the  county  as  well  as  the  occupation 
vote  he  had  for  the  borough,  or  whether  the  two  interests 
constituted  only  one  qualification  under  section  24  of 
the  Eeform  Act,  1832  (a).  Nothing  in  that  case  assists 
the  appellant  here  on  the  question  as  to  what  are  his 
rights  in  respect  of  the  pew  rents.  Ex  jyarte  Arrofc- 
smith  (b)  is  not  inconsistent  with  this  submission.  That 
case  only  turned  upon  the  statute  13  £liz.  cap.  20,  sect.  1, 
under  which  a  mortgage  by  a  vicar  of  pew  rents  was 
held  to  be  void. 
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1903. 


ViCKEES 
V. 

Sblwtn. 


Dakh/,  for  the  respondent.  The  vicar  has  a  freehold 
in  the  church.  The  only  question  is  whether  it  is 
profitable  to  the  value  of  forty  shillings.  There  is  no 
necessity  that  the  letting  of  the  pews  should  confer  a 
freehold  interest  on  the  renters.  If  rents  for  their  use 
and  occupation  are  in  fact  received,  they  are  in  the 
nature  of  a  profit  of  the  benefice.  That  is  clear  from 
Ex  parte  Arrowamith  (J).  James,  L.J.^  says:  "I  think 
it  resembles  the  payment  which  the  lord  of  a  manor 
receives  for  stallage  in  a  market.  It  is  a  profit  arising 
from  the  use  of  the  freehold."  And  Thesiger,  L.J,  : 
"  Pew  rents,  like  any  other  rent,  may  be  greater  or  less, 
or  may  cease  altogether,  and  they  are  no  doubt  depen- 
dent in  some  measure  upon  the  personal  exertions  of 
the  particular  clergyman.  But,  at  the  same  time,  the 
power  of  obtaining  them  is  derived  from  the  benefice, 
which  in  itself  is  permanent  and  durable.  That  being  so, 
when  the  pew  rents  in  fact  exist,  they  are  a  profit  derived 
from  the  benefice  and  come  within  the  meaning  of  the 

(a)  2  Wm.  IV.  cap.  46. 
{h)  8  Ch.  Div.  96. 
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1903.  words  in  the  statute  *  any  profit  out  of '  such  benefice." 
V1CKEB8  Upon  the  findings  of  the  Eevising  Barrister  the  respon- 
SKLvnf  ^®^*  ^*®  always  received  these  pew  rents,  and  is  legally 
entitled  to  receive  them  as  part  of  his  stipend.  They 
are  collected  by  the  churchwardens  as  his  agents.  He 
could  therefore  sue  them  for  money  had  and  received. 
Lloyd  V.  Burrup  (a). 

Boskilly  in  reply. 

[Kennedy,  J.  Can  we  go  behind  the  findings  in  this 
case  P  It  is  clear  that  the  Commissioners  or  the  bishop 
might  dispose  of  these  pew  rents  as  they  think  right 
(see  Phillimore^s  Eccl.  Law  at  p.  1437) .  We  must  assume 
that  the  Revising  Barrister  had  grounds  before  biin 
upon  which  he  based  these  findings  of  fact.] 

It  is  submitted  that  the  finding  that  the  church- 
wardens received  the  rents  as  agents  of  the  vicar  is 
wrong  in  law.  Ex  parte  Arrowsmith  (h)  is  not  in  point. 
The  observations  of  the  judges  in  that  case  are  in  refe- 
rence to  the  words  of  the  Act  of  Elizabeth  (c)  prohibit- 
ing a  charge  upon  pew  rents,  and  not  at  all  to  those  of 
the  qualifying  Act,  which  are  quite  different.  The 
report  of  the  case  of  Besmck  v.  Alker  in  Hoptcood  8f 
Coltman  shows  that  it  is  not  an  authority  on  the  ques- 
tion here.  Brett j  J,,  there  says  (d) :  "  We  do  not  know 
precisely  how  these"  (pew  rents)  "give  the  qualification, 
but  must  assume  that  by  some  Act  of  Parliament  under 
which  the  rents  are  collected  they  are  in  the  nature  of  a 
rent-charge,  or  that  a  sufiicient  freehold  interest  in  the 

(a)  X.  J2.  4  Ex,  63. 
{b)  8  Ch.  JHv.  96. 
\e)  13  J?/t«.  oap.  20. 
[d)  2  Hop.  4'  C.  at  p.  40. 
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ohiLroh  and  pew  rents  is  conferred  on  the  minister." 
The  issue  whether  pew  rents  gave  a  right  to  vote  was 
not  in  question  in  that  case ;  that  was  assumed  as  the 
basis  of  the  question  which  was  in  fact  submitted  to  the 
Court.  Further,  the  interest  conferred  by  the  receipt  of 
pew  rents  must  be  a  fixed  interest.  This  is  assumed  in 
the  text-books,  see  Rogers  on  Electiom^  16th  ed.,  pp.  18, 
19 ;  and  in  Simey  v.  Marshall  {a)  a  right  to  a  money 
payment  of  a  fluctuating  sum  was  held  insufiScient. 
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VlCKKBS 
V. 

Selwtv. 


Lord  Alverstone,  L.C.J.  I  am  of  opinion  that  we 
ought  not  to  adjourn  the  hearing  of  this  appeal  for  the 
purpose  of  any  further  statement  by  the  Revising  Bar- 
rister. He  has  so  stated  the  case  that  upon  the  facts 
found  by  him  several  of  the  various  points  urged  by  the 
appellant  are  not  open.  The  findings  of  fact  upon 
which  we  have  to  base  our  judgment  are  as  follows, 
namely,  that  the  voter  as  vicar  is  possessed  of  a  freehold 
office  and  beneficially  entitled  to  the  freehold  of  the 
church  of  St.  Matthew,  Stratford^  and  that  the  said 
church,  by  reason  of  the  rents  paid  for  the  pews  and 
sittings  therein,  produces  profit  to  the  said  vicar  of  the 
clear  yearly  value  of  not  less  than  forty  shillings  over 
and  above  all  charges ;  the  Bevising  Barrister  has  also 
found  as  a  fact  that  the  said  pew  rents  amount  to 
between  190/.  and  200/.  per  annum,  are  collected  half- 
yearly  by  the  churchwardens  as  agents  on  behalf  of  the 
vicar,  and  are  handed  over  to  him  and  received  by  him, 
when  collected,  for  his  own  absolute  use  and  benefit. 
On  that  state  of  findings,  which  we  must  take  to  have 
proceeded  upon  evidence  or  statements  made  at  the 
hearing  which  the  Revising  Barrister  has  thus  sum- 


(a)  2  Hop.  #  C.  1 ;  L.  R.  %  C.  P.  269. 
dd2 


V. 
SXLWYN, 
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J9Q3        marised,  he  has  allowed  the  vote.     It  is  objected  by  the 
Yjckbbb      appellant  that  although  the  vicar  is  possessed  of  the 
freehold  of  the  church,  he  is  not  entitled  to  rely  upon 
these  findings  as  to  the  profit  to  be  attributed  to  it  &om 
the  receipt  of  the  pew  rents.      I  am  of  opinion  that  we 
could  not  hold  that  he  is  not  entitled  to  rely  upon  these 
findings  without  disregarding  the  authorities.     In  Bes- 
wick  V.  Alker  (a)  it  was  recognised  that  there  might  be 
such  an  interest  in  pew  rents  as  would  constitute  a  free- 
hold interest  of  sufficient  value  to  entitle  the  possessor 
to  a  vote.     Brett  J  «/.,  there  says:  "  With  the  scaniy  in- 
formation we  have,  it  must  be  taken  that  the  claimant 
has  such  a  freehold  interest  in  these  pew  rents  as  would 
entitle  him  to  a  vote  for  the  coimty,  but  for  the  objec- 
tion put  forward  by  the  appellant.      His  claim  is  not  in 
respect  of  the  occupation,  but  of  the  ownership  of  the 
pew  rents.      He  is  in  the  occupation  of  and  is  rated  for 
the  house,  and  has  a  right  to  vote  for  the  borough  in 
respect  of  it.    He  claims  to  be  registered  for  the  county 
in  respect  of  a  freehold  interest  in  pew  rents.    The  only 
way  in  which  we  can  hold  him  to  be  possessed  of  that 
right  is  by  assuming  that  some  Act  of  Parliament  has 
vested  in  him  a  freehold  interest  in  the  church  which  is 
measured  by   his  interest  in   the  pew  rents."      The 
learned  judge  has  therefore  adopted  as  the  basis  of  his 
judgment  the  very  ground  which  my  brother  Kennedy^ 
J.y  has  to-day  suggested.      It  is  plain  that  Brett^  «/., 
considered  that  the  ownership  of  the  freehold  of  the 
church,  coupled  with  the  receipt  of  pew  rents,  justified 
a  finding  that  the  vicar  had  an  interest  of  the  same 
kind  as  there  would  be  in  the  possession  of  a  freehold  of 
a  certain  value.    In  the  case  of  Ux  parte  Arrotmmith  (6), 

(a)  2  Hop.  *  C.  36 ;  X.  R,  8  C,  P.  266. 
(*)  8  Ch.  D.  96. 
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e/bwes,  i.«/.,  says:  "I  cannot  see  any  reason  for  saying  1903. 
that  the  right  given  by  the  churchwardens  to  certain  vickebb 
persons,  to  use  certain  seats  at  certain  times  for  the  pur-  sblwtn. 
pose  of  hearing  a  particular  individual  preach,  is  not  a 
right  to  have  the  use  and  occupation  of  a  certain  portion 
of  the  freehold.  If  so,  the  sums  received  for  those  seats, 
and  which  are  called  rents,  are  profits  arising  out  of  that 
freehold  estate  by  the  use  to  which  it  is  so  put."  And 
again  in  the  same  case,  Thesigerj  L,J,y  says:  ''That 
being  so,  when  the  pew  rents  in  fact  exist,  they  are  a 
profit  derived  from  the  benefice."  For  the  purpose  of 
our  decision,  that  is  an  authority  for  saying  that  pew 
rents  are  profits  of  a  freehold  benefice,  and  confer,  if  of 
sufiScient  value,  a  freehold  interest  entitling  the  owner 
of  the  benefice  to  a  vote.  I  have  little  doubt  myself 
that  in  the  majority  of  cases  it  would  be  foimd  that  in 
some  deed  or  other  formal  document  an  interest  in  the 
pew  rents  of  a  church  had  in  fact  been  given  to  the 
vicar  for  the  time  being;  therefore  where,  as  here,  the 
Revising  Barrister  has  found  as  a  fact  that  the  pew  rents 
are  a  profit  of  the  vicar's  freehold  in  the  church,  it  is  no 
answer  to  say  that  no  legal  assignment  of  the  right  to 
pew  rents  is  produced.  The  Revising  Barrister's  con- 
clusion as  to  the  law  applicable  to  his  findings  is  the 
same  as  was  assumed  by  the  learned  judges  in  the  two 
cases  which  have  been  cited.  We  must  therefore  hold 
on  these  findings  that  the  respondent  was  entitled  to 
his  vote,  and  dismiss  the  appeal. 

Kbnnedt,  J.  I  concur,  and  for  the  same  reasons, 
deciding  simply  on  the  findings  of  fact  by  the  Revising 
Barrister.  On  these  findings  it  seems  to  me  that  we 
have  no  alternative. 
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1903.  Darling,  J.    The  Bevisiiig  Barrister  has  found  that 

V1CKKB8      *^®  ^^^^  ^^  beneficially  entitled  to  a  freehold.     Has  he 

Sklwto      ^  freehold  of  the  value  of  forty  shillings  ?  I  understand 

Mr.  Roskill  to  say  that  he  has  a  freehold  of  no  value, 

though  it  brings  him  in  190/.  to  200/.  a  year.     He 

contends  that  the  fact  that  the  pews  let  for  so  much  is 

not  relevant,  and  that  you  must  detach  it.     I  cannot 

agree.     Again,  he  says  that  if  the  pews  are  let  the 

'  persons  to  whom  they  are  let  do  not  get  a  freehold  in 

them,  and  therefore  the  person  who  lets  them  does  not 

get  value  for  his  freehold.     But  that  does  not  follow. 

Profit  from  a  freehold  is  none  the  less  profit  though  that 

which  is  let  does  not  confer  a  freehold. 

Appeal  dismissed. 

Leave  to  appeal  granted. 

Solicitors— For  the  AppeUant,  Russell- Cooke  8f  Co. 

For  the  Eespondent,  Ayrton^  Biscoe  df 

Barclay. 
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JtiNKiNS,  Appellant;  Grocx)tt,  Respondent.  1903. 


0 


Nov.  16. 
Dte.  21. 

Where  a 

N  the  argument  of  a  rule  nm  calling  upon  the  i^^*°^*^,J^^  * 
Revising  Barrister  for  the  borough  of  Hachiey  to  ^^^^^^^ 
show  cause  why  he  should  not  state  a  case  for  the  g^y^prinid 

facie  evidence 

opinion  of  the  Court,  the  rule  was  made  absolute,  and  of  hia  qualifi- 
cation, the 
it  was  ordered  that  a  written  statement  or  report  made  Revising 

to  the  Court  by  and  read  on  behalf  of  the  Revising  no  power  to 

Barrister  should  be  treated  as  the  case  to  be  stated  by  personal^ 

him,  subject  to  any  addition  he  desired  to  make  thereto,  ^^claS^t' 

and  that  the  appeal  should  be  entered  forthwith.     The  ^hr^^i^^*"^^ 

appeal  was  heard  on  the  I6th  November,  1903.     The  ^  ^  J^^- 

'  "^  ^  But  where, 

said  statement  or  report,  omitting  immaterial  portions,  although  the 

was  as  follows  : —  case  does  not 

rm  -I     •  i»      ,,..  TV  -r      1  i»     o       a    i        n j  i      ^^^W  that  he 

1.  The  claim  of   Wilham   JenkinSy  of  8,  Ada  Street,  is  prejudiced 
Hackney,  to  vote  as  an  old  lodger,  was  duly  objected  to  absence  of  a 


on  the  ground  that  his  lodgings  were  not  of  the  clear  within'tiie 
yearly  value  of  10/.  or  upwards,  if  let  unfurnished.     I  ^^^^f  fo 
disallowed  the  said  claim  because  the  claimant  failed  to  ?^ ^^h^tP^ 

41  &  42  Vu!t. 

satisfy  me  that  his  said  lodgings  were  of  such  yearly  cap-  26,  it 

"  *"         *^    consists  of 

value.     I  was  thereupon  asked  to  state  a  case  by  way  of  evidence 

against  the 

appeal,  on  the  ground  that  I  had  no  power  to  disallow  claim  which 
the  said  claim,  but  I  declined  to  do  so.  Barrister  is^ 

entitled  to 
weigh,  he 

may  and 
ought  to  give 

effect  to  it  if, 

as  a  judge  of  fact,  he  thinks  its  weight  sufficieut  to  outweigh  the  primdfaeie  evidence 
of  the  declaration  and  any  confirmatory  evidence  the  claimant  may  think  proper  to 
adduce ;  and  therefore  he  may  give  notice  to  the  claimant  to  enable  the  latter,  if  he 
so  wishes,  to  produce  or  cause  to  be  produced  any  such  confirmatory  evidence.  The 
rateable  value  of  the  house  in  which  the  claimant's  lodgings  are  situate  is  not 
conclusive  evidence  of  the  value  of  the  lodgings,  but  may,  together  with  information 
as  to  the  character  of  the  street,  be  taken  into  consideration  by  the  Revising 
Barrister. 


2. 
3. 
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1903.  4.  Towards  the  end  of  the  revision  of  the  lists  for 

jBNxzzra  South  Hacknej,  in  the  year  1902,  the  Town  Clerk  (who 
Gbooott.  Performs  the  duties  of  the  overseers  for  the  purposes  of 
registration)  drew  my  attention  to  the  excessive  expense 
that,  as  he  alleged,  was  being  cast  upon  the  rates  owing 
to  the  party  agents  combining  to  place  upon  the  register 
all  lodger  claimants,  whether  they  possessed  the  neces- 
sary qualification  in  point  of  value  or  not.  He  alleged 
that  I  was  admitting  the  claims  of  thousands  of  persons 
who  had  no  qualifications.  As  a  matter  of  fact,  no 
objections  on  the  ground  of  want  of  value  were  made 
by  either  agent. 

5.  On  my  inquiring  into  the  matter,  it  was  admitted 
by  the  party  agents  that  an  agreement  existed  between 
them  to  refrain  from  objecting  on  the  ground  of  want 
of  value,  and  to  place  all  lodger  claimants  on  the  regis- 
ter, whether  they  possessed  the  necessary  qualification 
in  value  or  not. 

6.  I  publicly  expressed  my  disapproval  of  this  prac- 
tice, and  stated  that  if  re-appointed  for  the  present  year 
I  should  insist  on  proof  of  value.  Thereupon  the  Liberal 
agent  stated  that  if  I  did  so  I  should  disfranchise  thou- 
sands of  voters.  I  regarded  this  Statement  as  an  admis- 
sion that  the  Town  Clerk's  allegations  were  substantially 
correct. 

7.  I  was  appointed  Revising  Barrister  for  the  current 
year  in  the  month  of  July  last.  Shortly  afterwards  I 
directed  the  Town  Clerk  to  note  in  my  lists  against  the 
name  of  every  lodger  claimant  the  rateable  value  of  the 
house  in  which  he  occupied  lodgings,  and  to  supply  the 
same  information  to  the  party  agents.  This  was  accord- 
ingly done. 

8.  On  or  about  the  6th  August,  1903,  I  received 
from  the  Town  Clerk  a  letter  asking  me  to  fix  some 
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"  Dbar  Sir, 


"  Lodgers. 


"  I  do  not  think  it  advisable  to  lay  down  any 
inflexible  rule  on  the  question  of  value.  I  may,  how- 
ever, say  that  it  will  require  very  special  ciroumstanoes 
to  induce  me  to  allow  a  lodger  in  a  house  rated  at  15/. 
or  lower.  As  regards  two  lodgers,  25/.  rateable  value 
seems  to  me  a  fair  working  criterion,  and  so  in  propor- 
tion in  case  of  three  lodgers.  Here,  again,  I  do  not 
lay  down  any  inflexible  rule. 

"  Yours  truly, 


I  subsequently  satisfied  myself,  on  referring  to  the 
authorities,  that  I  was  not  at  liberty  to  treat  rateable 
value  as  conclusive  in  any  case. 

9.  On  the  10th  September,  1903,  I  opened  the  Regis- 
tration Court  for  the  borough  of  Hackney.  The  lists 
for  South  Hackney  were  not  reached  until  the  16th 
September. 

10.  On  or  about  the  14th  September  I  made  a  per- 
sonal inspection  of  the  larger  part  of  the  South  Divi- 
sion, accompanied  by  the  borough  registration  officer, 
who  had  known  the  constituency  for  twenty  years,  and 
had  until  lately  been  the  Liberal  registration  agent  for 
it.  The  result  of  my  inspection  was  that  I  was  satisfied 
that  the  character  of  the  constituency  was  very  poor,  and 
the  houses  very  small,  many  streets  consisting  entirely 
of  houses  that  were  little  better  than  hovels,  and  that 
consequently  the  question  whether  or  not  any  parti- 
cular lodgings  were  worth  10/.  a  year  unfurnished  was 
extremely  doubtful. 


1903. 


limit  of  rateable  value  below  which  I  would  refuse  to 
allow  a  lodger  claim.  I  declined  to  lay  down  any  hard-  Jkztkdis 
and-fsBt  rule  based  on  rateable  value,  but  wrote  to  him  Geoooit. 
the  letter  of  which  the  following  is  a  copy : — 
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1903.  11.  On  beginning  to  revise  the  lists  for  South  Hackney 

JxmczHs  ^^  ^®  ^^^^  September,  I  found  that  the  number  of 
Geooott  ^®^  lodger  claims  was  1,014  less  than  last  year,  owing 
mainly  to  the  Conservatiye  agent  having  fallen  in  with 
the  views  I  then  expressed.  He  had  also  objected  to 
several  hundreds  of  the  Liberal  daims  on  the  ground  of 
want  of  value.  No  objections  on  this  ground  were 
made  by  the  Liberal  agent. 

12.  On  the  same  day  the  claim  of  William  Jenkins 
was  one  of  the  first  three  objected  to.  The  Conser- 
vative agent  stated  that  there  was  insufficient  value.  I 
had  not  personally  visited  Ada  Street,  and  therefore 
asked  the  registration  officer  to  state  what  the  character 
of  that  street  was.  He  said,  "  It  is  as  poor  a  street  as 
any  you  have  seen." 

13.  It  was  proved  to  my  satisfaction  that  the  rateable 
value  of  the  whole  house  in  which  William  Jetikins 
occupied  lodgings  is  £14  per  annum,  or  six  shillings 
less  than  the  rent  which  in  his  daim  he  stated  he  paid. 
I  then  followed  my  usual  practice  in  the  case  of  disputed 
lodger  claims,  which  is  as  follows : — 

14.  I  treat  the  declaration  annexed  to  the  claim  (but 
not  the  claim  itself)  as  prima  facie  evidence,  and,  unless 
there  is  evidence  in  support  of  the  objection,  I  allow 
the  claim.  If,  however,  the  objector  is  able  to  raise  a 
reasonable  doubt,  I  hold  that  the  primd  facie  evidence 
in  favour  of  the  qualification  is  displaced,  and  that  the 
claimant  must  attend  and  prove  his  claim.  (See  NeiUon 
V.  Bryan  {a),)  I  have  the  less  difficulty  in  treating  the 
primd  facie  evidence  as  rebutted  in  South  Hackney  than 
elsewhere,  because  it  is  apparent  on  the  face  of  the  claims, 
and  was  expressly  admitted  by  both  political  agents 
during  this  revision,  that  in  the  case  of  old  and  new 

(a)  Appendix,  p.  xxxiii  ;  3  LawsotCa  Notes^  7. 
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lodgers  alike,  the  agents  fill  in  all  particulars,  including        1903. 
the  amount  of  rent,  in  the  form  of  claim  and  declaration      jbnxinb 
before  it  is  sent  to  the  claimant  for  signature.     The      gbooott. 
result  is,  that  the  evidence  afforded  by  the  declaration 
is,  in  my  opinion,  highly  unsatisfactory  in  the  majority 
of  cases. 

14a.  In  case  the  Court  should  think  fit  to  review  my 
practice,  as  stated  in  paragraph  14  of  my  report,  I  desire 
to  amplify  the  said  paragraph  (a). 

The  question  is  generally  raised  by  the  objector 
tendering  hearsay  evidence  in  support  of  his  objection. 
For  example,  the  objector  says,  "The  claimant  does  not 
occupy  solely,  but  jointly  with  his  brother.  I  have  seen 
his  brother,  who  says  so" ;  or  again,  "  He  does  not  pay 
4«.  a  week,  but  only  3s.,  his  landlord  told  me  so."  In 
aU  such  cases  I  hold  that  the  case  of  Dalglekh  v.  Dodds  (6) 
precludes  me  from  disallowing  the  claim  on  hearsay 
evidence,  but  I  think  I  am  justified  in  saying  that  the 
claimant  must  attend  and  prove  his  claim.  I  therefore 
adjourn  the  matter  to  the  evening  sitting,  giving  the 
claimant  notice,  as  in  the  case  imder  appeal,  or  sum- 
moning him  to  attend,  pursuant  to  section  36  of  the 
Parliamentary  and  Municipal  Registration  Act,  1878  (c), 
in  most  cases  issuing  a  notice  rather  than  a  summons,  as 
being  less  oppressive.  Sub-sections  10  and  11  of  sec- 
tion 28  of  the  same  Act  seem  to  render  the  giving  of  • 
notice  unnecessary,  but  I  consider  it  fairer  to  give  it. 

15.  The  Liberal  agent,  though  he  made  no  objections 
on  the  ground  of  value,  as  already  stated,  called  my 
attention  to  certain  new  lodger  claims  put  forward  by 

(a)  Hub  para,  was  added  subsequently  to  the  granting  of  the  rule 
nui, — ^Eo. 
(*)  (1894),  22  R.  198. 
\e)  41  &  42  VieU  cap.  26. 
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1903.  the  Conservative  agent,  which  he  alleged  to  be  bad  for 
Jxmm  want  of  value,  basing  his  contention  on  the  rateable 
Gewxwt.     ^^^^  o^  the  respective  houses. 

16.  I  ordered  all  the  objections  on  the  ground  of 
value  and  all  the  claims  so  questioned  hj  the  Liberal 
agent  to  stand  over  to  the  evening  sitting  of  my  Court 
on  the  18th  September.  The  first  part  of  the  schedule 
hereto  contains  a  statement  respecting  lodger  claimants 
during  the  present  year  in  South  Hackney,  considered 
in  relation  to  the  rateable  value  of  the  houses  in  which 
they  respectively  live.  Such  statement  was  prepared 
for  my  information  by  the  Town  Clerk,  and  was  put  in 
evidence  before  me. 

17.  On  the  15th  September,  being  of  opinion  that 
there  were  grave  doubts  as  to  value  in  the  case  of  all 
the  claims  and  objections  referred  to  in  paragraphs  15 
and  16  of  this  report,  I  gave  to  each  claimant  a  notice 
in  writing,  a  copy  of  which  forms  the  exhibit  "  W.  J.  3  " 
to  the  affidavit  of  the  said  William  Jenkins,  and  is  as 
follows : — 

"  Take  notice,  that  your  claim  to  vote  as  a  lodger  has 
been  objected  to,  on  the  ground  that  your  lodgings 
are  not  of  the  clear  yearly  value  of  10/.  if  let  unfur- 
nished. Tour  claim  will  or  may  be  disallowed 
unless  you  produce,  or  cause  to  be  produced,  to  me, 
•  at  the  evening  sitting  of  my  Court,  commencing  at 

6.30  p.m.  on  Friday,  the  18th  September,  1903, 
your  rent-book  or  other  sufficient  evidence  that 
your  said  lodgings  are  of  the  clear  yearly  value  of 
10/.  or  upwards  if  let  unfurnished." 
I  stated  in  Court  that  if  such  claimants  respectively 
eatisfied  mo  that  they  paid  rent  amounting  to  10/.  per 
annum,  or  that  their  lodgings  were  of  the  necessary 
value,  I  would  allow  their  claims,  but  not  otherwise. 
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18.  At  the  evening  sitting,  held  on  the  18th  Septem- 
ber, some  sixty  claimants  attended,  and  by  production 
of  their  rent-books,  or  other  sufficient  evidence,  satisfied 
me  that  they  actually  paid  the  rent  stated  in  their 
claims  or,  at  any  rate,  rent  amounting  to  10/.  per  annum 
or  upwards.  A  few  other  claimants  who  were  unable 
to  attend  wrote  letters  to  the  same  effect,  which  I 
accepted  as  evidence.  I  allowed  the  claims  of  all  the 
above.  William  Jenkins  and  some  hundreds  of  other 
claimants  neither  attended  nor  wrote,  nor  was  any  ex- 
planation of  their  absence  given.  I  disallowed  their 
claims,  on  the  ground  that  they  had  respectively  failed 
to  satisfy  me  that  they  occupied  lodgings  of  the  neces- 
sary value. 

19.  The  Liberal  agent  thereupon  requested  me  to 
state  a  case  by  way  of  appeal  in  the  case  of  William 
Jenkins  alone,  and  handed  me  a  written  notice  of 
appeal. 

20.  Having  regard  to  the  provisions  of  sections  42 
and  65  of  the  Parliamentary  Eegistration  Act,  1843  (a), 
and  to  the  remarks  of  the  Court  of  Appeal  in  Ireland 
in  Hanbidge  v.  Campbell  (b),  I  thought  I  ought  not  to 
state  a  case. 

21.  Moreover,  I  was  of  opinion  that  by  stating  a  case 
I  should  be  throwing  doubt  upon  the  existence  of  the 
power  of  the  Revising  Barrister  to  require  the  personal 
attendance  of  the  claimant  in  a  case  where  the  primd 
facie  evidence  of  the  claimant  is  displaced,  and  where 
there  is  in  addition  reason  to  suspect,  as  I  suspected,  the 
prevalence  of  a  wholesale  manufacture  of  unqualified 
votes.     The  overseers  do  not  exercise  the  same  super- 


1903. 


Jenkins 

v. 
Gbooott. 


(a)  6  Viet,  cap.  ]8. 

(A)  1  Lawson^s  Notes,  p.  348. 
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Obooott. 


vision  in  the  oase  of  lodger  olaimants  as  they  exercise 
in  the  case  of  other  olaimants,  and,  indeed,  have  been 
advised  by  counsel  that  they  have  no  power  to  incur 
any  expense  in  investigating  lodger  claims.  Practically 
the  only  check  upon  such  a  manufacture  as  I  have 
indicated  is  the  power  already  referred  to  of  the  Re- 
vising Barrister,  and  I  was  unwilling  to  disparage  it. 
I  therefore  declined  to  state  a  case,  unless  directed  to  do 
so  by  this  Honourable  Court. 


The  Schedule  above  referred  to. 

PART  I. 

South  Hackney. 

Number  of  houses  in  which  there  is  one  lodger  for 
each  rateable  value  as  under : — 


Rateable  Value 
£14  and  under. 

Rateable  Value 
£16. 

Rateable  Valne 
£16  to  £19. 

Rateable  Valne 
£20. 

Lodgers. 

317 

83 

554 

421 

53  honsefi  in  whioh  there  are  two  lodgers,  rateable  value  £9  to  £20. 


^^      »»  »»  >>  »» 

2°        )t  ))  n  >» 

1  house  with  three  lodgers,  rateable  value  £12. 
1       ))  t)  jt  If  £13. 

1      tf  t*  »»  »i  ^20. 

3  houses  ,,  ,,  ,,  £23. 


£21  to  £25. 
£26  to  £30. 


Eobson,  KC.f  and  Letms  Thomas ^  for- the  appellant. 
In  the  absence  of  evidence  amounting  to  pinrnd  fade 
proof  of  the  ground  of  objection,  the  claim  as  supported 
by  the  claimant's  declaration  was  good,  and  the  appel- 
lant was  entitled  to  his  vote.  The  question  depends 
upon    the  construction    of  the  following   sections  of 
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the  Parliamentary  and    Munioipal    Registration   Act,        i903. 


1878  (a)':—  jjonoNs 


"  The  primd/acie  proof  shall  be  deemed  to  be  given 
by  the  objector,  if  it  is  shown  to  the  satisfaction  of  the 
Revising  Barrister  by  evidence,  repute  or  otherwise, 
that  there  is  reasonable  ground  for  believing  that 
the  objection  is  well  founded,  and  that  by  reason  of 
the  person  objected  to  not  being  present  for  exa- 
mination, or  for  some  other  reason,  the  objector  is 


V. 


Sect.  23  :  ^'  In  the  case  of  a  person  claiming  to  vote  Gbocott. 
as  a  lodger,  the  declaration  annexed  to  his  notice  of 
claim  shall,  for  the  purposes  of  revision,  be  prim4 
facie  evidence  of  his  qualification." 

Sect.  28,  Bub-8.  9:  "Subject  as  herein  and  other- 
wise by  law  provided,  the  Revising  Barrister  shall 
retain  the  name  of  every  person  not  objected  to, 
and  also  of  every  person  objected  to,  imless  the 
objector  appears  by  himself,  or  by  some  person  on 
his  behalf,  in  support  of  his  objection." 

Sub-s.  10  :  "If  the  objector  so  appears  the  Revising 
Barrister  shall  require  him,  unless  he  is  an  overseer, 
to  prove  that  he  gave  the  notice  or  notices  of  objec- 
tion required  by  law  to  be  given  by  him,  and  to  give 
primd  facie  proof  of  the  ground  of  objection,  and 
for  that  purpose  may  himself  examine  and  allow  the 
objector  to  examine  the  overseers  or  any  other 
person  on  oath  touching  the  alleged  ground  of 
objection,  and  unless  such  proof  is  given  to  his 
satisfaction  shaU,  subject  as  herein  and  otherwise 
by  law  provided,  retain  the  name  of  the  person 
objected  to. 


{a)  41  &  42  Viet.  cap.  26. 
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1903.  prevented  from  discovering  or  proving  the  truth 

jgjj„„8  respecting  the  entry  objected  to." 

V. 

Gbooott.  Sub-s.  11 :  "If  such  proof  is  given  by  the  objector 

as  herein  prescribed,  or  if  the  objection  is  by  over- 
seers, then,  unless  the  person  objected  to  appears 
by  himself  or  by  some  person  on  his  behalf,  and 
proves  that  he  was  entitled  on  the  last  day  of  July 
then  next  preceding  to  have  his  name  inserted  in 
the  list  in  respect  of  the  qiialification  described  in 
such  list,  the  Bevising  Barrister  shall  expunge  the 
name  of  the  person  objected  to." 

The  meaning  of  these  provisions  is  that  the  claimant's 
declaration  is  conclusive,  unless  some  primd  facie  proof  is 
offered  by  the  objector.  The  Bevising  Barrister  has 
put  too  wide  a  meaning  on  the  provision  in  the  last 
paragraph  of  sect.  28,  sub-s.  10,  as  to  the  objector  being 
prevented  from  establishing  his  objection  by  reason  of 
the  absence  of  the  claimant.  There  is  nothing  to  justify 
the  Eevising  Barrister's  findings  as  to  this.  True,  the 
claimant  was  not  present ;  but  he  was  not  boimd  to  be 
present.  This  enactment  is  expressly  directed  to  avoid 
that  necessity,  except  in  the  particular  ciroumstanoes 
mentioned  in  that  last  paragraph  of  sect.  28.  Those  cir- 
cumstances  did  not  exist  here.  There  was  no  primd 
facie  proof  of  the  objection  given,  nor  was  the  objector 
prevented  from  giving  it  by  reason  of  the  claimant's 
absence.  If  it  is  contended  that  there  was  evidence 
within  the  meaning  of  the  words  "  if  it  is  shown  to  the 
satisfaction  of  the  Revising  Barrister  by  evidence,  re- 
pute, or  otherwise,"  the  answer  is  that  those  words  are 
only  applicable  in  a  case  where  the  objector  is  prevented 
from  proving  his  objection  by  the  non-appearance  of 
the  claimant.      If  the  declaration  may  be  rebutted  by 
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eyidenoe  of  repute  the  statute  is  inoperative.  But  there 
is  no  evidence  of  any  sort  here  upon  which  the  Revising 
Barrister  could  act,  so  as  to  require  the  attendance  or 
further  evidence  of  the  claimant.  The  only  evidence 
was  the  rate-book  showing  the  entry  as  to  the  rateable 
value  of  the  house.  That  is  not  evidence  to  displace  the 
declaration  {Flynn^s  Case)  (a)  ;  nor  was  the  objector  in 
fact  prevented  from  giving  evidence  by  reason  of  the 
absence  of  the  claimant.  For  instanoe,  he  could  have 
adopted  a  very  usual  course  and  obtained  evidence  from 
the  claimant's  landlord,  whom  he  might  have  called. 
He  might  have  applied  to  the  Revising  Barrister  for  a 
summons,  for  the  attendance  of  any  witness,  including 
the  claimant  himself,  under  sect.  36  of  the  Act  {b).  He 
has  not  troubled  to  do  anything  of  the  sort.  Therefore 
there  was  nothing  to  satisfy  the  Revising  Barrister  as 
to  any  primd  facie  case  by  the  objector,  and  nothing  to 
prevent  the  objector  from  proving  his  objection.  In 
these  circumstances  the  course  adopted  by  the  Revising 
Barrister  in  making  the  statement  at  the  Revision 
Court,  on  September  15th,  that  he  would  disallow  the 
claims  of  the  appellant  and  other  similar  claimants 
unless  they  furnished  the  evidence  he  demanded,  and  in 
sending  to  them  the  formal  notices  to  the  effect  de- 
scribed, was  wholly  wrong  and  beyond  his  jurisdiction. 
The  Revising  Barrister  has  no  power  to  compel  in  this 
way  a  claimant  to  personally  appear,  or  to  make  the 
allowance  of  his  claim  dependent  upon  his  appearance. 
There  was  nothing  to  require  their  attendajice,  no  prm& 
facie  proofs  of  objection,  nothing  to  displace  the  priuid 
facie  case  made  by  the  declaration,  and  consequently  he 
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(a)  Appendix,  p.  xiii  ;  2  F,  269 ;   W.  N.  (1900)  230. 
\h)  41  &  42  Viet.  cap.  26. 
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1903.       was  bound,  under  sect.  28,  sub-s.  10,  of  the  Act  (<»),  to 
jENznra      retain  the  name  of  the  appellant  on  the  list. 

T. 

Gbooozt. 

H,  Sutton^  for  the  respondent.  The  argument  for 
the  appellant  assumes  that  the  deolaration  is  equivalent 
to  a  statement  on  oath,  not  only  of  the  matters  con- 
tained in  the  deolaration  itself,  but  of  the  particulars 
set  out  in  the  claim.  That  is  not  so.  The  deolaration 
is  primd  facie  evidence  only  of  the  qualification  and 
statements  as  they  appear  in  the  declaration  itself.  It 
is  evidence,  therefore,  only  of  the  general  statement 
that  the  appellant's  lodgings  are  of  the  value  of  10/.  or 
upwards.  It  is  not  evidence  of  the  particulars  of  the 
amount  of  rent  paid,  58.  6d.  a  week,  appearing  in  the 
claim.  That  being  so,  the  Revising  Barrister  was,  upon 
the  facts,  justified  in  holding  that  it  had  been  shown  to 
his  satisfcu^tion  by  evidence,  repute  or  otherwise,  that 
there  was  reasonable  groimd  for  believing  that  the 
objection  was  well  founded,  and  that  primd  fa^  proof 
of  the  ground  of  objection  had  been  given  by  the 
objector.  That  brought  into  operation  sub-section  11 
of  section  28  of  the  Act  (a),  and  warranted  the  Revising 
Barrister  in  announcing  in  Court,  and  intimating  by 
the  notice,  that  the  claimant  must  furnish  evidence  to 
displace  the  primd  facie  proof  of  objection  and  substan- 
tiate his  claim. 

[LoKD  Alverstone,  L.C. J.  The  difficulty,  we  feel, 
is  that  the  Revising  Barrister  does  not  in  terms  say 
that  he  was  satisfied  that  the  objector  had  given  primd 
facie  proof  of  the  ground  of  his  objection.] 

(a)  41  k  42  net.  cap.  26. 
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It  is  submitted  that  that  fact  is  sufficiently  to  be 
gathered  from  his  statement.     From  that  it  appears 
that  he  had  before  him  the  following  evidence  or  in- 
fonnation  bearing  upon  the  value  of  the  claimant's 
lodgings,  namely,  his  knowledge  of  the  arrangements 
between  the  agents  in  previous  years  as  to  abstaining 
from  objections  on  the  ground  of  value :  his  own  know- 
ledge of  the  neighbourhood  from  personal  inspection : 
and  the  statement  of  the  registration  officer  as  to  the 
relative  character  of  the  street  in  question  to  those  he 
had  himself  seen :  evidence  that  the  rateable  value  of 
this  house  was  only  14/.,  and  general  evidence  as  to 
rateable  value  contained  in  the  Town  Clerk's  report. 
This  material  was  ample  to  justify  the  Bevising  Barrister 
in  holding  that  he  was  "  satisfied  by  evidence,  repute  or 
otherwise,"  within  the  meaning  of  sub-s.  10  of  sect.  28. 
If  that  is  so,  he  was  right  in  requiring  further  evidence 
from  the  claimant  to  rebut  the  objector's  primd  facie 
case,  and  he  did  no  more  than  was  reasonable  to  enable 
this  to  be  done.     He  did  not,  in  fact,  require  the 
claimant's  attendance.     It  was  open  to  the  claimant 
either  to  attend  himself  or  to  send  some  witness  who 
could  speak  to  the  fact  or  send  a  letter  which,  as  appears 
from  the  Revising  Barrister's  statement,  would  have 
been   accepted.      The  claimant  was  given  two  days' 
notice,  but  did  nothing.     The  Revising  Barrister  was 
therefore  within  his  right  in  holding  that  the  objector's 
primd  facie  proof  had  not  been  rebutted,  and  in  dis- 
allowing the  claim. 
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1908.  Kennedy,  J.,  delivered  the  judgment  of  the  Court 

Jknxdib      (Lord  AxvEKSTONE,  L.C. J.,  Lawrancb  and  Kennedy, 
Obogoit.      JJ.)« 

Dee,  21.  I'he  material  facts  appearing  in  the  special  case 

are  these.     The  claimant  duly  sent  in  his  declaration 
annexed  to  his  statement  of  claim.     This  was,  imder 
the  Parliamentary  and  Municipal  Registration  Act, 
1878  (fl),  s.  23,  prim&  fade  evidence  of  his  qualification. 
The  claimant  was  objected  to  on  the  grotmd  that  the 
lodgings  were  of  insuflScient  value.   The  South  Hackney 
list  came  on  for  revision  in  the  B^egistration  Court  on 
September  15th.      Before  that  date  the  Revising  Bar- 
rister had  made  a  personal  inspection  of  the  larger  part 
of  South  Hackney  with  the  borough  registration  officer, 
who  had  known  the  constituency  for  twenty  years.    He 
satisfied  himself,  he  states,  that  the  character  of  the  con- 
stituency was  very  poor  and  the  houses  very  small, 
many  streets  consisting  entirely  of  houses  which  were 
little  better  than  hovels;   and  that,  consequently,  the 
question  whether  or  not  any  particular  lodgings  were 
worth  10/.  a  year  unfurnished  was  an  extremely  doubt- 
ful one.      Upon  the  claim  of  Jenkim  being  opposed  by 
the    Conservative    agent,  the    registration   officer,  in 
answer  to  a  question  of  the  Revising  Barrister,  stated 
that  Ada  Street  was  as  poor  a  street  as  any  which  the 
Revising  Barrister  had  inspected,  and  it  was  proved  to 
the  satisfaction  of  the  Revising  Bairister  that  the  rate- 
able value  of  the  whole  house  in  which  Jenkim  lodged 
was  only  14/.  per  annum,  that  is,  6«.  less  than  the 
amoimt  of  the  rent  which  Jenkim  in  his  claim  stated 
to  have  been  paid  by  him  for  the  lodgings  on  which  his 
title  to  be  a  voter  depended.      The  Town  Clerk,  at  the 
request  of  the  Revising  Barrister,  had  prepared  a  state- 

(fl)  41  &  42  Viet.  cap.  26. 
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ment  in  regard  to  lodger  olaimants,  considered  in  rela- 
tion to  the  rateable  value  of  the  houses  in  which  they 
lodged,  and  this  was  also  put  in  evidence.  The  state- 
ment appears  in  the  schedule  to  the  case.  The  relevant 
point  in  it  appears  to  be  that  no  less  than  317  lodger 
claims  were,  like  that  of  Jenkins,  in  respect  of  lodgings 
in  houses  of  a  rateable  value  less  than  14/.  per  annum, 
and  that  in  the  case  of  53  claims  there  were  instances  of 
two  lodgers  claiming  in  respect  of  a  house  whose  rate- 
able value  ranged  from  9/.  to  201.  The  Revising  Bar- 
rister knew  from  the  statement  of  the  party  agents  in 
the  previous  year  that  they  had  by  agreement  then 
abstained  from  opposition  to  lodger  claims.  In  the 
present  year  objection  was  made  by  the  Conservative 
agent  in  numerous  cases  on  the  ground  of  insufficiency 
of  value,  and  to  the  claim  of  Jenkins  amongst  others. 
The  Revising  Barrister  ordered  all  these  cases  of  objec- 
tion to  stand  over  imtil  the  evening  sitting  of  Sept,  18th, 
stating  in  Court  that  if  the  claimants  respectively  satis- 
fied him  that  they  paid  rent  amounting  to  10/.  per 
annum,  or  that  their  respective  lodgings  were  of  the 
prescribed  value,  he  would  allow  the  claims,  but  that 
otherwise  he  would  not  allow  them.  He  also  gave  to 
each  claimant  a  notice  in  writing  which,  in  the  case 
of  Jenkins,  ran  thus*:  **  To  Mr.  Williams  Jenkins  of 
8,  Ada  St.,  N.E."  [this  notice  is  set  out,  ante,  p.  340].  On 
the  18th  Sept.,  according  to  the  case,  Jenkins  did  not 
attend ;  he  sent  no  letter  or  other  communication ;  no 
explanation  of  this  absence  was  given.  The  Revising 
Barrister  disallowed  the  claim. 


1903. 


Jenxinb 

V. 

Gbooott. 


These  being  the  facts,  the  appellant  contends  Ihat  the 
decision  was  wrong  in  a  point  of  law  necessary  to  the 
decision  of  the  case.     (Parliamentary  Voters'  Registra- 
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1903.       tion  Act,  1843  (a),  sect.  42.)     The  same  statute  (seo- 

jBzrxnre      tion  65)  provides  that  there  could  be  no  appeal  on  a 

Gbooxpt       qiiestion  of  fact  only,  or  upon  the  admissibility  or  effect 

of  any  evidence  or  admission  adduced  or  made  in  any 

case  to  establish  any  matter  of  fact  only. 

The  points  of  law  put  forward  by  the  appellant  are 
two.  He  says,  first,  that  the  Bevising  Barrister  impro- 
perly made  the  personal  appearance  of  the  claimant  a 
condition  of  his  allowance  of  the  claim ;  secondly,  that 
the  claimant  having  by  his  declaration  given  that  which 
by  the  express  terms  of  the  Parliamentary  and  Munici- 
pal Eegistration  Act,  1878  (6),  sect.  23yWsa  primd  facie 
evidence  of  his  qualification,  and  the  objector  not  having 
given,  it  is  contended,  that  which  is  to  be  deemed  to  be 
primA  facie  proof  of  objection  under  section  28  (10)  of 
the  same  statute,  the  Revising  Barrister  was  not  in 
point  of  law  entitled  to  require  of  the  claimant  what  he 
did  require  by  his  oral  notice  given  in  Court  on  the 
15th  September,  and  by  the  notice  of  the  same  date 
sent  to  the  claimant  in  writing,  and  upon  the  claimant's 
failure  to  comply  with  these  requirements  to  disallow  the 
claim. 

As  to  the  first  point,  we  are  clearly  of  opinion  that  if 
a  Bevising  Barrister  in  such  a  case  as  the  present  made 
the  personal  attendance  of  a  claimant  a  condition  of  the 
allowance  of  his  vote,  he  would  be  doing  that  which  the 
law  does  not  authorise.  No  statutory  sanction  for  such 
a  requirement  was  cited  to  us,  and  we  are  aware  of 
none.  The  only  way  in  which  the  claimant's  personal 
attendance  can  be  compelled  is  under  the  provisions  of 
section  36,  which  empowers  the  Bevising  Barrister  by 
summons  under  his  hand  to  require  any  person  to  attend 

(a)  6  Viet,  oap.  18. 

\h)  41  &  42  Viet.  oap.  26. 
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and  give  evidence  or  produce  documents.  Section  28  (11),  1903. 
to  which  we  shall  refer  presently,  makes  sufficient  the  Jhnzzns 
appearance  of  the  claunant  "by  himself  or  by  some  gbooott. 
person  on  his  behalf."  In  commenting  upon  this 
enactment,  Rogers  on  Elections  (a)  speaks  of  the  words 
as  dispensing  with  the  necessity  of  personal  attendance 
of  the  person  objected  to  if-  he  is  represented  by  some 
one  in  Court.  "But,  of  course,"  it  is  added,  "the 
absence  of  a  person  objected  to  will  in  some  cases  weigh 
with  the  Eevising  Barrister  in  deciding  as  to  the  facts 
of  the  case."  If  in  this  case  the  Eevising  Barrister 
could  be  shown  to  have  made  the  allowance  of  the 
claimant's  vote  dependent  upon  his  compliance  with  a 
requirement  of  personal  attendance,  and  had  disallowed 
the  daim  because  the  claimant  did  not  personally  appear, 
we  should  be  of  opinion  that  his  decision  could  not  be 
supported.  But,  as  we  understand  the  facts,  although 
the  Eevising  Barrister  seems,  by  the  statements  of 
paragraphs  14  and  21  of  the  special  case,  to  have  enter- 
tained a  mistaken  opinion  on  this  point  of  the  personal 
appearance  in  Court,  it  appears  to  us  to  be  the  fair 
interpretation  of  the  special  case  and  of  the  exhibit, 
"W.  J.  3"  (J),  which  we  have  already  cited,  that  he 
did  not  disallow  this  vote,  or  intimate,  either  by  his 
statement  in  Court  or  by  the  written  notice,  that  he 
would  disallow  it,  on  the  groimd  of  the  failure  of  the 
daimant  to  appear  personally  on  September  18th.  He 
gave  notice  that  he  should  require  certain  evidence  to 
support  the  daim,  but  neither  orally  nor  by  notice  did 
he  insist  upon  the  personal  attendance  of  the  claimant ; 
in  fact,  as  the  Case  tells  us,  in  some  cases,  where 
daimants  were  imable  to  attend,  he  accepted  as  sufficient 

(a)  16th  Ed.  p.  322. 
{b)  Set  out  at  page  340. 
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1 908.  evidence  letters  written  by  them  to  him  stating  that  they 
Jxxnnxa  '"^  P*^^  ^^*  sufficient  to  satisfy  the  statutory  standard 
GBooarr.  ^*  qualification.  We  desire  to  express  our  view  that  the 
statute  does  not  make  personal  attendance  absolutely 
necessary;  such  a  requirement  might  entail  serious 
hardship  in  the  case  of  these  lodger  claimants,  who,  to 
a  very  large  extent,  form  part  of  a  very  poor  class, 
which  could  iU  afford  to  bear  the  loss  of  time  involved 
in  personal  attendance  at  the  proceedings  of  the  Eevising 
Barrister's  Court. 

We  now  pass  to  the  second  point  made  by  the 
appellant,  that  the  provisions  of  section  28  (10)  of  the 
Parliamentary  and  Municipal  Registration  Act,  1878, 
have  not  been  complied  with.  In  our  view  this  conten- 
tion rests  upon  an  erroneous  conception  of  the  meaning 
and  intent  of  this  enactment.  It  is  not  intended  by  the 
Legislature,  in  our  view,  absolutely  to  confine  the  right 
of  the  Bevising  Barrister  to  disallow  a  claim,  when  the 
claimant  has  by  his  declaration  given  primd  fade 
evidence  of  his  qualification,  to  the  case  of  such  primd 
facie  proof  of  the  groimd  of  objection  as  is  there 
described.  Section  28,  sub-section  10,  deals  only  with 
one  special  method  of  establishing  a  primd  facie  case 
against  the  claim,  and  then,  in  sub-section  11,  goes  on 
to  say  that  in  case  of  such  primd  facie  proof  of  objection 
being  given,  the  Bevising  Barrister  shall  (not  may) 
expunge  the  name  of  the  person  objected  to  unless  the 
person  objected  to  appears  by  himself  or  by  some  person 
on  his  behalf  and  proves  his  title  to  inclusion  in  the  list 
of  voters.  The  section  does  not  prevent  the  Bevising 
Barrister  from  considering  and,  if  he  thinks  it  just, 
giving  effect,  by  a  decision  adverse  to  the  daim,  to  any 
proper  evidence  against  the  claim.  If,  to  take  a  single 
example,  the  objector,  in  order  to  meet  the  primd  facie 
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evidenoe  a£Porded  bj  the  deolaratioiiy  at  onoe  called  the 
landlord  or  produced  the  lodger's  rent-book,  and  by  this 
evidence  proved  that  the  rent  paid  was  much  below  the 
statutory  standard,  the  Eevising  Barrister  would,  in  our 
view,  clearly  be  entitled  in  point  of  law  to  say  that  if 
the  matter  stood  there  he  had  evidence  which  entitled 
him  to  reject  the  claim.  As  to  the  weight  of  such 
evidence  and  the  proper  eflFect  to  be  given  to  it,  he  is 
the  constituted  judge,  and  no  appeal  lies  from  his 
decision.  Section  28,  sub-sections  10  and  11,  merely 
enact  in  substance  that  if  the  objector's  primd  facte 
proof  of  the  ground  of  objection  is  made  out  in  a  parti- 
cular way,  then,  unless  it  is  rebutted  in  a  particular  way, 
the  Eevising  Barrister  must  disallow  the  claim.  If  the 
objector's  case  does  not  satisfy  section  28  (10),  it  still 
may  consist  of  evidence  against  the  claim  which  the 
Eevising  Barrister  is  entitled  to  weigh,  and  may  give 
(and  ought  to  give)  effect  to  if  he  thinks  its  weight  is 
sufficient  to  outweigh  the  primd  facte  evidence  of  the 
claimant's  declaration,  and  any  other  evidence  confirm- 
atory of  the  declaration  which  the  claimant  may  think 
proper  to  adduce.  In  this  case  the  Eevising  Barrister 
had  on  one  side  the  declaration,  and  on  the  other  side 
the  rating  of  the  house,  veith  information  as  to  the 
character  of  the  street  in  which  it  was  situated.  The 
rating  was  not  necessarily  conclusive  evidence  against 
the  claim ;  it  was  evidence  only,  as  the  Court  pointed 
out,  in  regard  to  the  valuation  roll,  in  Kellie  v.  LUtk  (a), 
and  the  Eevising  Barrister  decided  to  give  the  claimant 
the  chance,  if  he  vnshed  to  take  it,  of  "  producing  or 
causing  to  be  produced,"  at  a  later  sitting  of  the  Court, 
evidence  either  by  his  rent-book  or  otherwise  in  support 


1903. 


Jenehtb 

V. 

Geooott. 


(a)  Appendix,  p.  ▼  ;  24  iS.  379. 
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1903.       of  the  declaration.    Many  other  olaimants  in  the  like 
JszmiiB      position  availed  themselves  of  the  chance  and  succeeded ; 

V. 

aBoooTT.  this  claimant  did  not  do  so,  and  the  Eevising  Barrister^ 
in  this  state  of  things,  held  adversely  to  the  claim.  He 
had  to  decide  what  effect  he  ought  to  give  to  the 
evidence  pro  and'  con. ;  and  even  if  this  Court  could, 
upon  the  same  evidence,  have  decided  otherwise,  it  has 
no  power  to  overrule  his  decision. 

Appeal  dismissed. 

Solicitors — For  the  Appellant,  Rti^ell-Cooke  8f  Co. 

For  the  Respondent,  ITut  Treamry  Solicitor, 
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AND  THE  ACTS  AHENDINa  THE  SAME, 
DUMNG   MICHAELMAS   SITTINGS,    1904, 

FOURTH  YEAR  OP  KING  EDWARD  VII. 


Ash,  Appellant ;  Nicholl,  Respondent. 
Cox,  Appellant ;  Merriman,  Respondent, 


1904. 

JVbv.  18. 


A  poor  rate 
[These  eases  were  argued  together.]  demand  ^ 

sum  contained 

Ash  V.  Nicholl.  a  statement 

of  the  several 
_  DUTDOses  for 

A  T  a  Court  held  on  the  14th  September,  1904,  for  which  the 

the  revision  of  the  Usts  of  voters  for  the  borough  made,  with 

of    Scarboroughy  Frederick  Ashy  the    appellant,   duly  Jj^®  ^o^f *  ^ 

claimed  to  be  inserted  in  the  list  of  inhabitant  house-  itT^f^  ^^™^ 

eaon  purpose, 

holders.  T^  ^^^'^ 

for  expenses 

The  facts,  as  set  out  in  the  case  afterwards  stated  HP^er  the 

Education 

by  the  Revising  Barrister,  were  as  follows : —  Act.   Part 

of  the  de- 
The  borough  of  Scarborough  is  a  parUamentary  and  mand,  stated 

a  municipal  borough,  and  has  a  borough   fund  for  payer  to  be  in 

which  a  borough  rate  is  levied.  edi^^on    ^ 

expenses, 
was  not  paid,     ffeldy  that  the  demand  is  indivisible,  and  that  non-payment  of  any 
portion  of  it,  even  though  such  portion  be  not  for  poor  relief  purposes,  disqualifies 
a  person  from  being  placed  on  the  list  of  yoters,  whether  parliamentary  or  muni- 
cipal. 

VOL.  I.  o  a 
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1904. 
Ash 

V. 

NlCHOLL. 

Cox 

V. 
MBBBDCAir. 


A  poor  rate  for  the  said  borough  for  the  year  1903-4 
had  been  duly  made  and  signed  by  the  overseers,  and 
had  been  duly  signed  by  the  justices  on  the  24th  April, 
1903.  A  demand  note  for  payment  of  the  said  poor 
rate  had  been  duly  served  upon  the  appellant  {a). 


(a)  The  following  is  a  oopy  of  the  demand  note : — 
POOR  RATE  DEMAND  NOTE. 

PasISH  of  SoiillBOBOtrQH. 

The  overaeers  of  the  poor  demand  payment  of  the  poor  rate,  made 
on  the  24th  day  of  April,  1903,  to  meet  expenses  which  will  be 
incuired  before  the  25th  Maroh,  1904  ;  now  due  from  yon  in  respect 
of  the  hereditaments  of  which  the  assessment  numbers  and  rateable 
Talnes  are  stated  below. 


Assess- 
ment 
No. 

Deecnption  of 
Property. 

Rateable 
Value. 

Amount  of  Rate  at 
U,  6^.  in  the  £  on 
Agricultural  Land, 
and  at  3«.  in  the  £ 
on  other 
Hereditaments. 

Buildings  and  other 
hereditaments  not 
being  agricultural 

£    ».    d. 

£       1.       d. 

Agriculturalland  .. 

Total £ 

Amoun 

within  tl 
Poor  Ra1 
1869. 

t  payable  by  owner  ( 
oompounded  for)  provii 
le  time  prescribed  by  i 
be  Assessment  and  Co 

n  respect  of 
led  it  be  paid 
jeot.  5  of  the 
llection  Act, 
£ 

Note, — ^The  poor  rate  is  payable  in  one  sum. 

Purposes  for  which  the  above-mentioned  rate  was  made,  and  amount 
in  the  £  levied  for  each  purpose ;  half  the  amount  being  levied 
on  agricultural  land. 

Amount  in  the  £ 

9,      d. 

Relief  of  the  poor,  and  other  expenses  of  the  guaidians. .  0 

County  contributions 0 

Borough  rate,  including  lO^d,  in  the  £  for  expenses  of 
elementary  education,  and  9}ef.  in  the  £  for  miscella- 
neous expenses 1 

Burial  board 0 

I  of  the  overseers 0 


llf 
2 


Total 


3       0 
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The  said  poor  rate  included,  among  other  charges,        1904. 
an  education  rate  of  l£^.  in  the  pound,  and  a  burial  rate        ^^ 
of  l^d.  in  the  pound.  Nioholl. 

No  separate  rate  had  been  levied  for  the  education         ^ 
rate  under  sect,  18  of  the  Education  Act,  1902  {a),  and    MEBEnmr. 
no  septurate  rate  had  been  levied  for  the  burial  rate 
under  sect.  1  of  the  Burial  Act,  1860  (6). 

The  said  education  rate  and  the  said  burial  rate  were 
not  collected  with  the  poor  rate  for  the  sake  of  con- 
venience. 

The  name  of  the  appellant  had  been  omitted  by  the 
overseers  from  the  Hst  of  inhabitant  householders  on  the 
ground  that  the  poor  rate  on  the  qualifying  property 
due  on  the  6th  January,  1904,  had  not  been  fully  paid 
on  or  before  the  20th  July,  1904. 

On  or  before  the  said  20th  July,  1904,  the  other 
ordinary  occupiers,  with  the  exception  of  the  appellant 
and  thirty-nine  other  persons,  all  of  whom  were  known 
by  the  name  of  "  passive  resistors,"  had  bond  fide  paid 
all  poor  rates  that  had  become  payable  by  them  in 
respect  of  the  premises  occupied  by  them  up  to  the  pre- 
ceding 6th  January,  1904. 

The  inhabitant  householders'  list  is  made  out  in  three 
divisions,  carrying  the  following  franchises  : — (1)  Both 
parliamentary  and  burgess ;  (2)  parliamentary  only ; 
and  (3)  burgess  only. 

It  was  admitted  that  the  appellant  had  refused  to 
pay,  and  had  not  paid,  that  portion  of  the  poor  rate 
levied  for  the  purposes  of  education  in  the  said  borough, 
and  that  the  amount  of  1^.  6^.  was  due  thereon  on  the 
5th  January,  1904,  and  that  the  same  had  not  been 
fuUy  paid  on  or  before  the  20th  July,  1904. 

(a)  2  M,  riL  cap.  42. 

[b]  23  *  24  net.  cap.  64. 

ua2 
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1904. 
Ash 

V. 
NlOHOIli. 

Ck)x 

V. 

Mbbbixait. 


Thirty-nine  other  persons  whose  names  and  qnalifi- 
oations,  together  with  the  name  and  qualifioation  of  the 
appellant,  were  set  out  in  the  sohedule  to  the  oase 
afterwards  stated  olaimed  to  be  inserted  in  the  said  list 
of  inhabitant  householders  under  similar  oiroumstanees. 

Three  points  of  law  were  taken : — 

A.  That  the  education  rate  was  not  a  poor  rate,  and 
that  non-payment  of  poor  rates  alone,  and  of  no  other 
rates,  disqualified  an  inhabitant  householder  in  a  pai*- 
liamentary  and  municipal  borough  from  being  inserted 
in  Division  I.  of  the  list  of  voters. 

B.  That  the  education  rate  was  not  a  borough  rate 
for  the  purposes  of  the  Registration  Acts. 

0.  That  non-payment  of  the  burial  rate  did  not  dis- 
qualify an  inhabitant  householder  in  a  parliamentary 
and  municipal  borough  from  being  inserted  in  Divi- 
sion I.  of  the  list  of  voters. 

A.  On  the  first  point  the  Bevising  Barrister  decided 
that  the  education  rate  was  chargeable  upon  the  poor 
rate  according  to  law ;  that  it  formed  part  of  the  poor 
rate ;  and  that  the  said  poor  rate  as  made  and  demanded 
was  one  rate  and  indivisible.  "  Poor  rate  "  is  defined 
in  sect.  20  of  the  Poor  Rate  Assessment  Act,  1869  (a), 
in  these  words : — "  Poor  rate  shall  mean  the  assessment 
for  the  relief  of  the  poor  and  for  the  other  purposes 
chargeable  thereon  according  to  law,"  clearly  indicating 
that  there  may  be  poor  rates  other  than  those  to  be 
expended  simply  for  the  relief  of  the  poor. 

Statutes  dealing  with  education  point  to  the  con- 
clusion that  the  education  rate  is  part  of  the  poor  rate. 
By  sect.  18  of  the  Education  Act,  1902  (6),  the  expenses 


(fl)  32  &  33  Vict.  cap.  41. 
{b)  2  £d.  VII.  cap.  42. 


Goz 

V. 

Mebbucak. 
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of  an  urban  district  council,  other  than  a  borough,  are        1904. 
to  be  raised  in  the  manner  provided  by  sect.  33  of  the         A^h 
Elementary  Education  Act,  1876  (a) ;  that  is,  they  are     Nioholl. 
to  be  paid  out  of  a  fund  to  be  raised  out  of  the  poor 
rate  of  the  parish  or  parishes  for  which  the  committee 
of  management  act ;  and  as  to  a  borough,  by  the  same 
sect.  18  of  the  Education  Act,  1902(6),  the  expenses 
are  to  be  paid  out  of  the  borough  fund  or  rate ;  and  by 
sect.  145  of  the  Municipal  Corporations  Act,  1882  (c), 
the  council  of  a  borough  has  power  to  order  a  parish 
within  the  borough   to  pay  its  contribution  to  the 
borough  rate  out  of  the  poor  rate. 

The  Revising  Barrister  further  decided  that  in  a 
parliamentary  and  municipal  borough  an  unpaid  poor 
rate  was  not  the  only  disqualifying  rate  ;  that  payment 
on  or  before  the  20th  July,  1904,  of  all  borough  rates, 
as  well  as  poor  rates,  due  on  the  5th  January,  1904,  was 
essential  to  registration  in  Division  I.  of  the  said  list  of 
inhabitant  householders — as  to  the  parliamentary  fran- 
chise by  sect.  3  (3)  of  the  Representation  of  the  People 
Act,  1867  {d),  and  as  to  the  burgess  franchise  by 
sect.  9  (2)  (d)  and  (e)  of  the  Municipal  Corporations 
Act,  1882  (c)  ;  and  he  also  decided  that  these  disqualifi- 
cations operated  respectively  in  regard  to  the  insertion 
of  the  name  of  the  appellant  either  in  Division  II.  or 
in  Division  III. 

B.  On  the  second  point  the  Revising  Barrister 
decided  that  the  education  rate  was  a  borough  rate 
payable  out  of  the  borough  fund  for  the  purposes  of 
the  Registration  Acts.      The    point  seemed   to  him 


{a)  69  &  40  Viet.  cap.  79. 

{b)  2  Ed,  VIL  cap.  42. 

(c)  45  &46  rtc^.  cap.  50. 

{d)  30  ft  31  Viet,  cap.  102. 
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unarguable ;  haviog  regard  to  sett.  18  of  the  Education 
Act,  1902  (a),  the  words  "the  expenses  under  the  Act 
shall  be  paid  out  of  the  borough  fund  or  rate  "  seemed 
to  admit  of  no  other  oonstruetion. 

C.  On  the  third  point  it  was  contended  that,  by 
sect.  1  of  the  Burial  Act,  1860  (6),  the  burial  rate  was 
levied  as  a  separate  rate,  and  therefore  non-payment  of 
it  did  not  disqualify  the  appellant  from  being  inserted 
in  the  said  list;  and  that  as  the  amount  due  on  the 
burial  rate  {l^d,  in  the  £)  exceeded  by  one  half-penny 
in  the  pound  the  amoimt  due  on  the  education  rate 
{Id,  in  the  JB),  it  followed  that  the  education  rate  had 
been  fully  paid  and  that  no  part  of  the  poor  rate 
remained  unsatisfied. 

The  Eevising  Barrister  decided  that  the  true  con- 
struction of  sect.  1  was  that,  for  the  purposes  of  the 
Burial  Acts,  the  authority  had  an  option  to  levy  either 
a  general  or  a  separate  rate,  and  that  in  the  present 
case  the  said  authority  had  levied  a  general  and  not  a 
separate  rate,  and  that  the  said  burial  rate  was  a 
borough  rate,  the  non-payment  of  which  disqualified 
the  appellant  from  being  inserted  in  the  said  list  of 
inhabitant  householders  by  virtue  of  sect.  3  (3)  of  the 
Bepresentation  of  the  People  Act,  1867(c)  (Parlia- 
mentary), and  of  sect.  9  (2)  (d)  and  (e)  of  the  Municipal 
Corporations  Act,  1882  {d)  (burgess). 

D.  The  Bevising  Barrister  also  decided  that  the 
appellant  had  not,  on  or  before  the  20th  July,  1904, 
bond  fide  paid  an  equal  amount  in  the  pound  to  that 
payable  by  other  ordinary  occupiers  in  respect  of  all 
poor  rates  that  had  become  payable  by  him  in  respect 

(a)  2  Ed,  VIL  cap.  42. 

(b)  23  &  24  Viti.  cap.  64. 
(e)  30  &  31  Vict,  oap.  102. 
(rf)  46  &  46  Viet,  cap.  60. 
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of  his  said  premises  up  to  the  preceding  5th  January, 

1904,  and  that  he  was  disqualified  thereby  from  being        Ash 

inserted  in  the  said  list  by  sect.  3  (4)  of  the  Eepre-     Nichoix. 

sentation  of  the  People  Act,  1867  {a) ,  and  disallowed  the         ^^ 

claim  of  the  appellant  and  of  the  said  thirty-nine  other    Mtobimak. 

persons  to  be  inserted  in  the  said  list  of  inhabitant 

householders. 

Due  notice  of  appeal  from  this  decision  was  given, 
and  the  appeals  were  ordered  to  be  consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision 
of  the  Bevising  Barrister  was  wrong,  the  register  was 
to  be  amended  by  inserting  the  names  of  the  appellant 
and  the  said  thirty-nine  other  persons  in  the  said  list 
of  inhabitant  householders ;  but  if  the  Court  should  be 
of  opinion  that  any  one  of  the  said  decisions  A.,  B.,  C. 
or  D.  were  right,  the  said  list  should  stand  without 
amendment. 

Cyril  Boddy  K.C^  and  J.  E.  O,  de  Montmorency^ 
for  the  appellant  in  Ash  v.  NichoU.  The  Eevising 
Barrister  was  wrong  in  holding  that,  unless  the 
whole  of  the  amounts  inserted  on  the  poor  rate 
demand  note  were  paid  there  was  a  default  in  the 
payment  of  rates,  which  disqualified  for  the  franchise. 
The  appeal  raises  three  points :  first,  that  the  education 
rate  is  not  a  poor  rate,  and  non-payment  of  that  alone 
disqualifies  for  the  parliamentary  franchise;  secondly, 
that  it  is  not  a  borough  rate  and  therefore  non-payment 
of  it  does  not  disqualify  for  the  municipal  franchise; 
and  thirdly,  that  a  burial  rate  is  a  separate  rate,  and 
payment  of  that  is  not  necessary  for  either  franchise. 

The  provisions  for  raising  the  education  rate  are 
contained  in  sect.  18  of  the  Education  Act,  1902  (6), 

(a)  3U  &  31  Vict.  cap.  102. 
{b)  2  Jid,  FIL  cap.  42. 
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1904.  under  whioh  the  education  expenses  of  a  council  of  a 
AflH  borough  are  to  be  paid  out  of  the  borough  fund  or 
NioHOLL.  rate ;  or,  if  no  borough  rate  is  levied,  out  of  a  separate 
rate  to  be  made,  assessed,  and  levied  in  like  manner  as 
the  borough  rate.  A  borough  rate  is  not  made  by  the 
council  Uke  a  general  district  rate,  but  is  levied  from 
the  different  parishes  in  the  borough  in  the  same  way 
as  the  common  fund  of  a  poor  law'  union.  It  is  raised 
under  the  provisions  of  sect.  144  of  the  Municipal 
Corporations  Act,  1882  (a),  and  is  in  aid  of  the 
borough  fund,  if  there  is  one.  Sometimes  there  is  no 
borough  fund.  It  is  true,  therefore,  that  it  is  assessed 
as  though  it  were  a  poor  rate.  But  it  is  not  a  poor 
rate;  for  although  the  borough  council  may,  if  they 
think  fit,  order  the  overseers  to  pay  the  contribution  of 
the  parish  to  the  borough  rate  out  of  the  poor  rate 
under  sect.  145  of  the  Act,  they  have  power  to  collect 
it  instead  by  their  own  officers  (sect.  250,  sub-sect.  3)  ; 
and  sect.  147  shows  that  for  some  purposes,  at  any 
rate,  the  distinction  between  a  borough  rate  and  a  poor 
rate  is  recognized. 

The  right  to  the  Parliamentary  vote  is  given  by  the 
Representation  of  the  People  Act,  1884  (J),  which,  by 
sects.  2  and  7(1),  established  a  uniform  household 
franchise  for  counties  and  boroughs,  the  qualifioation 
for  which  is  that  enacted  by  sect.  3  of  the  Eepresenta- 
tion  of  the  People  Act,  1867  (c).  Among  the  con- 
ditions prescribed  by  that  section  the  material  are 
that  the  voter  ^'  has  during  the  time  of  such  occupation 
been  rated  as  an  ordinary  occupier  in  respect*  of  the 
premises  so  occupied  by  him  within  the  borough  to  all 

(a)  45  &  46  Viet.  cap.  50. 

(b)  48  Viet,  oap.  3. 

{e)  30  &  31  Viet.  oap.  102. 
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rates  (if  any)  made  for  the  relief  of  the  poor  in  respect        1904. 
of  suoh  premises  "  (sub-sect.  3),  and  "  has  on  or  before        Ash 
the  20th  day  of  July  in  the  same  year  band  fide  paid     Nioholl. 
an  equal  amount  in  the  poimd  to  that  payable  by  other 
ordinary  occupiers  in  respect  of  all  poor  rates  that  have 
become  payable  by  him  in  respect  of  the  said  premises 
up  te  the  preceding  5th  day  of  January  "  (sub-sect,  4). 

When  those  Acts  were  passed  there  was  no  charge 
for  education  put  to  the  poor  rate,  nor  any  such  charge 
reckoned  or  collected  as  poor  rate.  Therefore,  up  to 
1884  the  poor  rates  contained  no  charge  for  education, 
though  it  is  true  that  some  outside  charges  were  for 
convenience  collected  with  and  as  poor  rates. 

In  construing  an  Act  of  Parliament  to  ascertain  the 
extent  of  its  operation,  the  meaning  of  a  term  must  be 
limited  by  reference  to  the  state  of  things  existing  at 
the  time  it  was  passed,  and  not  extended  to  apply  to 
something  newly  come  into  existence  since.  This  is 
the  role  in  the  construction  of  a  covenant.  It  is  sub- 
mitted that  the  construction  of  a  statute  is  the  same, 
and  whatever  was  the  meaning  of  '^  poor  rates  "  down 
to  1884,  the  term  cannot  be  extended  to  include  a 
charge  for  something  that  has  come  into  existence  since, 
such  as  the  expenses  of  education.  Further,  the  term 
"  poor  rates  "  in  the  Act  of  1867  (a)  meant  rates  for  the 
relief  of  the  poor  strictly.  The  ancient  borough  fran- 
chise was  foimded  on  the  payment  of  scot  and  lot.  To 
ascertain  the  scot  and  lot  voters,  the  poor  rate,  or,  where 
no  poor  rate,  the  church  rate,  register  was  resorted  to. 
When  rating  was  first  required  by  statute  as  a  condition 
of  voting,  the  object  of  the  Legislature  in  requiring 
payment  of  rates  was  to  prove  a  bond  fide  occupation  by 

(a)  30  k  31  Viet.  oap.  102. 


364  MICHAELMAS  SITTINGS. 

1904.       the  voter  during  the  neoessaiy  period.     So  now  the 
Abh         main  object  of  the  rating  provisionB  in  the  Acts  of 

V. 

NiosoLL.  1867  and  1884  is  not  to  secure  the  collection  of  money, 
but  to  establish  a  bond  fide  occupation.  That  is  the 
ground  for  the  legislative  requirement  of  payment  of 
the  poor  rate  as  a  condition  for  the  parliamentary 
franchise. 

The  document  called  the  "  Poor  Eate  Demand  Note  " 
shows  the  amount  of  the  demand  allowed  by  it,  and  the 
whole  of  the  items  of  which  the  total  demand  is  made 
up.  It  contains  this  note :  "  The  poor  rate  is  payable 
in  one  sum,"  but  it  goes  on  to  say,  "Purposes  for 
which  the  above-mentioned  rate  was  made,  and  the 
amount  in  the  £  levied  for  each  purpose  .  .  ."  The 
several  items  appropriated  to  the  respective  purposes 
are  then  set  out  in  the  note  (a). 

Now,  when  you  are  dealing  with  an  Act  that  gave 
the  franchise,  and  imposed  the  "  poor  rate  "  as  a  condi- 
tion, it  is  submitted  that  it  never  was  intended  to 
include  in  the  term  "  poor  rate  "  an  expense  such  as  the 
"  borough  rate,"  and  d  fortiori  when  that  rate  includes 
a  charge  for  expenses  of  elementary  education — a  charge 
unknown  when  the  Act  of  1867  was  passed.  There  is 
authority  for  this  submission  as  regards  the  meaning  of 
"  poor  rate  "  in  contracts  {The  Earl  of  Cork  v.  The  County 
Council  of  Cork  (6) ) .  There  a  lease,  made  in  1 892,  pro- 
vided that  the  lessee  should  pay  all  rates,  taxes,  assess- 
ments .  .  .  then  or  thereafter  to  be  imposed  by  Act  of  Par- 
liament (landlord's  proportion  of  poor  rate.  .  .  excepted). 
By  the  Local  Government  Act  (Ireland),  1898  (c),  there 
became  leviable  by  one  rate,  under  the  general  name  of 


(a)  AnUy  p.  366. 

(h)  (1908)  2  Ir,  R,  490. 

(f)  61  &  62  r%ct.  cap.  37. 
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*'poor  rate,"  expenses  severally  described  as  "County  1904. 
charges,"  "  Union  charges,"  and  "  District  charges,"  of  Asa 
which  apparently  the  "Union  charges"  alone  repre-  Nioholl. 
sented  the  old  "  poor  rate."  It  was  held  that,  in  such 
a  case,  the  "  poor  rate  "  was  divisible,  and  the  exemption 
of  the  lessee,  as  between  himself  and  the  lessor,  from 
payment  of  the  "  poor  rate  "  was  limited  to  that  which 
was  known  as  "  poor  rate  "  at  the  date  of  the  lease,  namely, 
that  portion  described  as  "  Union  charges."  The  case 
of  McDaid  v.  Oalbraith  (a),  in  which  it  was  held  that 
such  "  poor  rate  "  was,  for  the  purpose  of  the  franchise 
qualification,  entire  and  indivisible,  was  there  referred 
to,  and  it  was  pointed  out  that  for  that  purpose  the 
provisions  of  sect.  66  of  the  Act  showed  the  intention 
of  the  Legislature.  McDaid  v.  Oalbraith  decided  two  ' 
points :  (1)  that  it  is  not  sufficient  to  tender,  where  no 
payment  is  made ;  (2)  that  the  poor  rate  demand  is  not 
divisible.  The  latter  point  was  decided,  however,  upon 
the  inference  to  be  drawn  from  the  exception  made  in 
sect.  66  (7)  of  the  Irish  Act  (J),  which  is  materially 
different  from  the  language  of  the  English  statutes; 
and  it  is  submitted,  therefore,  that  the  same  interpre- 
tation of  "  poor  rate  "  should  be  applied  in  construing 
the  English  statutes  as  was  applied  in  the  case  of  the 
lease  in  Earl  of  Cork  v.  County  Council  of  Cork  (c). 

The  definition  of  "  poor  rate "  given  in  sect.  20  of 
the  Poor  Bate  Assessment  Act,  1869  {d)^  only  gives  the 
meaning  for  the  purposes  of  that  particular  Act.  It  is 
for  purposes  of  collection  simply.  It  is  not  an  inter- 
pretation for  other  Acts  or  other  purposes,  and  does  not 
carry  the  question  further. 

(a)  Appendix,  p.  zzi;  (1901)  2  /r.  R,  490. 
(h)  61  &  62  Vici.  cap.  37. 
(f)  (1903)  2  Ir.  R,  490. 
\d)  32  &  33  Vict.  cap.  41. 
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1904.  [LoKD  Alvers TONB,  L.C.J.   The  same  question  might 

Abh        have  been  raised  under  the  Elementary  Education  Act, 
NioHOLL.      187B  (fl),  and  other  Acts. 

BiDLET,  J.  And  seot.  7  (1)  of  the  Representation 
of  the  People  Act,  1884  (6),  which  by  reference  re- 
enacted  that  rating  was  to  be  a  condition  of  the  franchise, 
must  be  taken  to  have  been  enacted  with  knowledge  of 
the  Education  Act  of  1876  (a).] 

Yes ;  but  Parliament  could  not  have  intended  that 
eveiy  new  charge  put  to  the  poor  rate  for  some  or  other 
purpose  not  for  relief  of  the  poor  should  be  a  further 
condition  of  the  franchise.  That  would  be  to  make  the 
qualification  harder  and  harder  by  every  such  incident. 
It  is  submitted  that  the  true  explanation  is  that  aU  such 
extra  charges  are  put  on  the  poor  rate  only  as  the  con- 
venient machineiy  for  their  collection,  and  that  for  the 
purpose  of  qualification  poor  rate  is,  what  it  has  always 
been,  strictly  a  rate  for  the  relief  of  the  poor.  The 
judgment  of  the  Revising  Barrister  appears  to  be  really 
based  upon  the  view  that  the  Poor  Rate  Assessment 
Act  of  18b9  (c),  which  is  only  a  collection  Act,  altered 
the  law. 

(a)  39  &  40  VieL  oap.  79. 

(b)  48  Viet.  oap.  3. 

{c)  32  &  33  Viet.  oap.  41,  seot.  20. 
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At  a  Court  held  on  the  26th  September,  1904,  for 
the  revision  of  the  lists  of  voters  for  the  eastern  division 
of  the  county  of  WtUs^  Edward  Cox^  the  appellant,  duly 
daimed  to  have  his  name  inserted  in  the  list  of  the 
inhabitant  householders  in  Division  I.  as  a  parliamen- 
tary elector  for  the  said  eastern  division  of  the  said 
county,  and  as  a  county  and  parochial  elector  for  the 
administrative  coimty  of  Wilts, 

The  facts,  as  set  out  in  the  case  afterwards  stated  by 
the  Bevising  Barrister,  were  as  follows  : — 

The  appellant  duly  made  a  daim,  dated  the  17th 
August,  1904,  to  have  his  name  inserted  in  the  Occu- 
piers' list  (Div.  I.)  as  a  duly  qualified  voter  for  the 
pariah  of  St.  Mary,  Marlborough^  entitling  him  to  vote 
at  a  parliamentary  election,  and  also  at  any  county 
council  or  parochial  election  held  in  and  for  the  said 
eastern  division  of  Wilts ^  in  respect  of  a  certain  dwelling- 
house  situate  at  24,  Herd  Street,  Marlborough^  of  which 
the  appellant  was  the  occupier. 

It  was  proved  by  the  assistant  overseer  of  the  said 
parish  upon  oath  that  the  whole  of  the  poor  rate  due  on 
the  5th  January,  1904,  in  respect  of  the  said  dwelling- 
house  had  not  been  paid  either  on  or  before  the  20th 
July,  1904,  as  required,  or  at  aU. 

The  trustees  of  the  Primitive  Methodist  Chapel  in 
the  said  parish  were  rated  as  owners  of  the  said  premises, 
and  the  overseers  of  the  poor  of  the  said  parish  demanded 
from  them  payment  of  the  poor  rate  made  the  20th  Onto- 
ber,  1903,  to  meet  expenses  which  would  be  incurred 


Cox 

V. 

Mbbbdcah. 
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1904.       before  the  25th  March,  1904,  and  of  the  airean  of 
Cox        former  rates. 
Mbbbocah.        The  rates  as  demanded  amounted,  on  the  5th  January, 
1904,  to  68,  O^d.y  made  up  of  4«.  6(/.,  being  an  instal- 
ment of  the  rate  made  on  the  said  20th  October,  1903, 
and  Is.  S^d.  arrears  of  former  rates. 

The  said  rate  due,  however,  on  the  5th  January,  1904, 
was  reduced  to  5^.  4|</.  by  reason  of  the  chapel  trustees 
haying  compounded  for  the  said  rates  as  owners  of  the 
premises. 

The  said  owners  paid  on  account  of  the  said  rates 
3s.  5  Jd.  on  the  26th  February,  1904,  leaving  a  balance 
still  due  of  Is.  lie/.,  which  was  still  unpaid  on  the 
20th  July,  1904. 

The  demand  note  shows  on  the  back  of  it  how  the 
rate  of  Is.  6d.  in  the  pound  is  made  up,  and  is  as 
follows : — 

Belief  of  the  poor  and  other  expenses  of  the     s.     d. 
guardians 0     6| 

County  contributions 0  lOJ 

Expenses  of  the  overseers        .        .  .01 

1    6 


With  the  exception  of  the  said  demand  note,  no 
evidence  whatever  was  given  or  tendered  to  the 
Revising  Barrister  as  to  what  part  of  the  said  rate  was 
unpaid,  but  it  was  contended  by  the  party  agent  that 
the  amount  so  left  unpaid  was  in  respect  of  the  rate 
for  education,  and  that  that  part  was  included  in  the 
\^\d.  ioT  county  contributions. 

The  Bevising  Barrister  invited  evidence  of  these 
contributions,  but  none  was  forthcoming. 

The  names  of  eight  other  persons,  whose  names  were 
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set  out  in  the  first  schedule  to  the  ease  afterwards  stated,        1904. 
claimed  to  be  inserted  in  the  said  list  under  similar         Cox 
circumstances.  MKREntAN. 

The  Eevising  Barrister  decided  as  a  fact  that  the 
whole  of  the  poor  rate  due  on  the  6th  January,  1904, 
and  duly  demanded  by  the  said  overseers  in  respect  of 
the  said  premises,  had  not  been  paid  on  or  before  the 
20th  July,  1904,  and  he  therefore  disallowed  the  claim 
of  the  appellant  and  of  the  said  eight  other  persons  to 
be  put  upon  the  said  list. 

Due  notice  of  appeal  from  this  decision  was  given, 
and  the  appeals  were  ordered  to  be  consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision  of 
the  Eevising  Barrister  was  wrong,  the  register  was  to 
be  amended  by  inserting  the  names  of  the  appellant 
and  the  said  eight  other  persons  in  the  said  list. 

B.  Jf.  Montgomery y  for  the  appellant  in  Cox  v.  Mer* 
riman.  By  the  Representation  of  the  People  Act, 
1884(a),  sects.  2  and  7  (1),  the  qualification  for  the 
household  franchise  in  counties  as  well  as  boroughs,  is 
i^at  enacted  by  sect.  3  of  the  Representation  of  the 
People  Act,  1867  (J).  The  rate  required  to  be  paid  is 
the  poor  rate.  That  which  is  raised  for  coimty  con- 
tributions is  not  poor  rate.  They  are  distinct.  The 
county  contributions  are  levied  for  county  purposes,  and 
are  assessed  as  determined  by  the  standard  or  basis  for 
the  county  rate  as  provided  by  the  Coimty  Eate  Act, 
1852  (c).  Therefore,  such  portion  of  the  demand  as  is 
raised  for  county  purposes,  including  education,  is  not 
poor  rate.     Moreover,  although  it  forms  part  of  the 

(a)  48  Viet,  cap.  3. 

\h)  30  &  31  Vict,  oap.  102. 

(e)  15  &  16  Vict,  oap.  81. 
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1904.       poor  rate  demand,  yet  on  the  back  of  the  demand  note 
Cox        the  distinction  is  maintained,  and  the  amoxuit  required 
for  county  contributions  is  set  out  separately. 

[Lord  Alverstone,  L.G.J.  The  poor  rate  demand 
has  for  very  many  years  included  items  that  are  not 
matters  for  relief  of  the  poor.  That  has  appeared  by 
the  indorsements  on  the  demand  note.  But  is  it  pos- 
sible to  treat  those  indorsements  as  determining  the 
question  of  what  is  "poor  rate,"  or  allow  that  it  is 
open  to  any  person  to  resort  to  the  statements  in  those 
indorsements  for  the  purpose  of  refusing  to  pay  a 
portion  of  the  demand  P] 

By  statute  you  are  entitled  to  be  told  what  part  of 
the  demand  is  poor  rate,  and  what  is  for  county  con- 
tributions. A  rate  is  like  any  other  demand,  and  the 
ratepayer  is  entitled,  it  is  submitted,  to  pay  part,  and 
allocate  his  payment  to  such  portion  of  the  demand  as 
he  elects. 

[Kennedy,  J.,  refers  to  Bell  v.  Gait  («).] 

That  there  is  a  right  to  distinguish  is  further  con- 
firmed by  the  language  of  sect.  9  (2)  of  the  Municipal 
Corporations  Act,  1882  (6).  Clause  (d)  of  that  sub- 
section requires  that  the  burgess  voter  shall  have  been 
rated  to  all  "poor  rates,"  and  clause  (e),  that  he  shall 
have  paid  all  "  such  rates,  including  borough  rates  (if 
any)."  There  is  therefore  the  distinction  made  between 
"  poor  rate  "  and  "  borough  rate,"  and  it  is  submitted 


(a)  Appendix,  p.  v;  24  R.  374. 

(b)  46  &  46  Viet.  oap.  50. 
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that  there  must  be  the  same  distmction  between  poor  1904. 
rate  and  county  oontributions.  Contrasting  the  Act  of  Oox 
1882  {a)  with  that  of  1867  (J),  it  is  seen  that  for  the  Mim^imr. 
parliamentary  vote  the  disqualification  is  for  non- 
payment of  the  poor  rate  only,  but  for  the  burgess  vote 
the  disqualification  is  poor  rate  and  borough  rate,  and 
the  same  disqualification  is  enacted  for  the  local  fran- 
chise in  counties  by  the  County  Electors  Act,  1888  (c). 
The  Municipal  Corporations  Act,  1882  (a),  by  making 
the  distinction  between  poor  rate  and  borough  rate 
shows  that  the  distinction  was  intended  to  be  main- 
tained notwithstanding  the  provisions  of  sect.  20  of  the 
Poor  Bate  Assessment  Act,  1869(d).  Coimty  con- 
tributions, of  which  the  education  expenses  form  part, 
are  paid  out  of  the  county  fund  which  is  levied  under 
the  Local  Gfovernment  Act,  1888  (e).  But  by  sect.  92  (1) 
of  that  Act,  it  is  provided  that  nothing  in  the  Act  shall 
alter  the  right  of  any  person  to  be  registered  as  a  voter 
at  any  parliamentary  election.  Therefore,  the  payment 
of  county  contributions  is  not  a  condition  of  the  fran- 
chise, for,  rE  it  were,  the  right  of  a  person  to  be  so 
registered  would  in  fact  be  altered,  notwithstanding 
the  proviso  of  sect.  92,  which  was  enacted  for  the  pur- 
pose of  preventing  any  additional  burden  being  thrown 
on  any  person,  or  any  claimant  for  a  vote  being  worse 
off  than  before  the  passing  of  the  Act.  To  alter  or 
take  away  any  rights  of  a  voter,  clear  and  express 
terms  are  required  which  ore  not  to  be  found  in  these 
Acts. 


{ti)  45  &  46  Viet.  oap.  50. 

{b)  30  &  31  Viet.  oap.  102. 

{e)  61  &  52  Vict.  oap.  10,  aeot.  2  (1)  and  (2). 

{d)  32  &  33  Vtct.  oap.  41. 

{0)  51  &  52  Vict.  oap.  41. 

▼OL.  X.  H  K 
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1904.  The  second  point  in  this  case  is,  that  the  claimants 

Cox  have  been  disqualified  by  reason  of  the  failure  of  their 
MwpJwAT  landlords  to  pay  the  rates.  The  landlords  haying  com- 
pounded, the  tenants  are  not  called  upon  to  pay  the 
rates;  and  therefore,  unless  the  overseers  have  given 
them  notice,  they  may  become  disqualified  without  any 
knowledge  on  their  part  of  the  default.  Section  10  of 
the  Poor  Rate  Assessment  Act,  1869  (a),  requires  that 
the  notice  of  default  prescribed  by  sect.  28  of  the 
Representation  of  the  People  Act,  1867(6),  shall  be 
given  to  the  occupiers  in  cases  where  the  owners  are 
liable  to  the  rates  assessed  on  the  premises.  There  is 
no  evidence  here  that  any  notice  was  given  to  the 
tenants  by  the  overseers. 

In  Scotland  and  Ireland  this  question  has  been 
decided  in  opposite  ways.  In  Scotland  it  has  been 
held  that  the  occupier  is  not  affected  unless  he  has 
received  notice  {NieUon^s  Ca8e{c)).  In  Ireland  the 
contrary  has  been  held  (Clarke  v.  Buehanafiy  CarUn^a 
Ca8e{d)).  It  is  submitted  that  it  is  for  the  objector  to 
raise  the  point,  and  show  that  notice  has  been  given ; 
and  in  the  absence  of  such  evidence,  the  disallowance 
of  the  vote  by  the  Revising  Barrister  was  wrong. 

Jeeves  appeared  pro  formd  for  the  Town  Clerk  of 
Scarborough^  respondent  in  Ash  v.  NichoU^  but  was  not 
instructed  to  argue. 

No  counsel  appeared  for  the  respondent  in  Cox -7. 
Merrinian, 

(a)  32  ft  33  Vict.  cap.  41. 

(b)  30  &  31  Viet,  oap.  102. 

(c)  18  R.  338. 

(d)  20  i.  n.  Ir,  244 ;  LawwnU  Notes,  p.  148. 
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LoBD  Alvbrstonb,  L.C.  J.  On  the  substantial  point 
which  is  raised  by  these  oases  we  none  of  us  have  any 
doubt. 

Although  a  demand  has  been  made  for  an  amount 
leviable  as  a  poor  rate,  yet  because  the  demand  note 
includes  a  statement  of  the  purposes  for  which  the  rate 
is  required,  thip  is  considered  a  groimd  for  the  conten- 
tion that  the  person  upon  whom  the  demand  is  made 
may  say,  "  I  decline  to  pay  the  whole  of  this  demand 
because  some  of  the  purposes  for  which  it  is  made  are 
not  purposes  for  the  relief  of  the  poor,  or  poor  rate 
purposes  properly  so  called.  I  therefore  decline  to 
pay  that  portion  of  the  demand  which  relates  to  such 
purposes,  and  at  the  same  time  propose  to  raise  before 
the  Revising  Barrister  the  contention  that  I  have  paid 
all  that  is  required  for  poor  rates,  and  am  not  disquali- 
fied to  be  placed  upon  the  lists  of  voters,  whether 
parliamentary,  municipal  or  parochial."  It  is  not 
necessary  for  me  to  go  through  all  the  statutes  relating 
to  the  matter,  which  have  been  suflSciently  dealt  with 
in  the  arguments  before  us.  They  are  statutes  which 
describe  the  qualification  for  the  franchise,  and  whether 
we  take  the  contention  in  reference  to  the  parliamentary 
franchise  under  the  Representation  of  the  People  Act, 
1867  (a),  sect  3,  or  to  the  burgess  franchise  under 
the  Municipal  Corporations  Act,  1882  (J),  sect.  9,  the 
question  arises  under  those  sections,  without  tracing 
the  subsequent  legislation,  whether  a  person  can  decline 
to  pay  more  than  he  thinks  right  of  the  amount 
demanded,  because  he  objects  to  some  of  the  purposes 
of  the  demand,  and  say  that  he  has  paid  all  that  is 
required  of  him  under  those  sections. 


1904. 


Ash 

V. 

NlOHOLL. 

Cox 

V. 
MsBBDCAir. 


(a)  30  &  31  Viet.  oap.  102. 

lb)  45  &  46  Vict,  cap.  60. 

hb2 
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Abh 

V. 

NZCHOLL. 

Cox 

V. 
MSBBIXAir. 


The  question  in  these  cases  does  not  depend  on  the 
particular  objection  raised  by  the  persons  described  in 
the  case  as  "  passive  resisters."  It  is  obvious  that  ever 
sinoe  the  passing  of  the  Bepresentation  of  the  People 
Act,  1867  {a)y  or  a  few  years  after,  numbers  of  purposes 
which  would  not  be  purposes  of  poor  rates  under  the 
Act  of  Elizabeth  (6),  or  other  poor  rates,  have  been 
made  chargeable  upon  and  required  to  be  defrayed  out 
of  monies  levied  as  poor  rates.  The  Municipal  Cor- 
porations Act,  1882  (c),  recognizes  this  state  of  things, 
and  when  you  come  to  deal  with  the  conditions  of 
qualification  set  forth  in  sect.  9  of  that  Act,  you  find 
that  there  is  to  be  payment  of  other  charges  than  those 
for  merely  poor  relief  purposes.  I  venture  to  say  that 
this  has  been  the  existing  state  of  things  for  a  very  long 
time,  and  the  Eevising  Barrister  has  so  put  it  on  the 
face  of  his  judgment,  and  has  also  referred  to  sect.  20 
of  the  Poor  Eate  Assessment  Act,  1869  (d),  in  which 
"  poor  rate  "  is  defined  to  mean  "  the  a^essment  for  the 
relief  of  the  poor  and  for  the  other  purposes  chargeable 
thereon  according  to  law."  As  has  been  pointed  out 
by  my  brother  Ridley^  J.^  it  is  plain  that  the  framers  of 
that  Act  were  dealing  with  a  matter  affecting  the 
franchise  and  for  that  purpose  defined  ^'poor  rate," 
payment  of  which  would  have  to  be  dealt  with  as  an 
element  of  the  qualification.  Now  we  know  that  other 
expenses  besides  expenses  simply  for  relief  of  the  poor 
have  from  time  to  time  been  required  by  statute  to  be 
raised  and  paid  out  of  poor  rate  or  monies  collected  as 
poor  rate,  which  would  have  given  the  persons  required 


{a)  30  &  31  Viet,  cap.  102. 
(A)  43  £liz.  cap.  2. 
(e)  46  &  46  Vict.  cap.  60. 
{ff)  32  &  33  Viet,  cap.  41. 
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to  pay  ihem  the  opportunity  of  raising  just  the  same 
question  that  is  raised  here.  I  may  take  the  borough 
rate.  I  do  not  think  I  need  add  anything  to  what  the 
Bevising  Barrister  has  said  in  his  judgment,  namely, 
that  by  the  Education  Act  the  education  rate  or  educa- 
tion expenses  in  a  borough  are  a  borough  rate  to  be 
paid  out  of  the  borough  rate  or  fund,  and  the  council 
of  a  borough  has  power  to  order  a  parish  within  the 
borough  to  pay  its  contribution  to  the  borough  rate  out 
of  the  poor  rate.  Another  incident  of  the  same  sort  is 
that  among  the  payments  demanded  under  the  head  of 
poor  rate  is  the  burial  rate. 

Now,  Mr.  Dodd  would  not  argue  that  the  expenses 
under  the  Education  Act,  1902  (a),  were  a  distinct  rate. 
The  main  question,  therefore,  is  whether  a  person  can 
decline  to  pay  more  than  he  thinks  applicable  to  poor 
rate  strictly,  and  then  be  in  a  position  to  come  before 
the  Bevising  Barrister  and  say  he  has  paid  all  the  poor 
rate,  and  daim  the  franchise.  If  so,  he  might  similarly 
say,  "  I  object  to  pay  the  amount  charged  for  burial 
rate,"  and  so  with  other  like  rates.  It  has  been  laid 
down  in  old  rating  cases  that  such  points  could  not  be 
raised  on  appeal  against  a  rate.  There  is,  therefore,  no 
foundation  for  the  contention  that  a  man  may  say  he  will 
not  pay  more  than  he  thinks  enough  in  the  pound,  and 
then  say  that  he  has  paid  all  the  poor  rate  demanded. 
The  decision  of  the  llevising  Barrister  is  therefore  right. 
As  to  the  other  point  that  has  been  raised  here,  that  the 
appellant  is  an  occupier  whose  rates  are  compounded  for 
by  his  landlord,  and  that  he  had  no  notice  of  the  non- 
payment, even  assuming  that  no  notice  has  been  given 
in  accordance  with  sect.  28  of  the  Bepresentation  of  the 


1904. 


Ash 

V. 

NiCHOLL. 

Ck)x 

V. 

MSBBDCIB'. 


{a)  2  Ed.  VII.  cap.  42. 
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1904. 


Ash 

V. 

NiOHOLL. 

Ck>z 

V. 
MSBROCAN. 


People  Act,  1867  (a),  we  can  give  no  opinion  as  to  the 
effect  of  that.  The  point  is  not  raised  in  the  case,  nor 
was  it  raised  before  the  Eevising  Barrister,  and  we 
cannot  deal  with  it.  These  appeals  must  therefore  be 
dismissed. 


Kennedy,  J.  I  am  of  the  same  opinion.  It  is 
impossible  to  say  that  the  poor  rate  levied  as  one 
demand,  as  appears  by  this  document,  is  not  one  rate, 
merely  because  separate  purposes  are  described  on  the 
demand  note,  and  the  rate  is  no  doubt  applied  to  several 
purposes.  For  myself,  I  doubt  whether  any  division  of 
the  demand  can  legally  be  made.  There  are  other 
heads  of  the  purposes  for  which  the  rate  is  required, 
such  as  burial  board  and  county  contribution  expenses, 
and  the  borough  rate,  which  includes  the  education 
expenses,  and  the  demand  also  includes  miscellaneous 
expenses.  I  do  not  think  the  officer  charged  with  the 
collection  of  the  rate  could  do  anything  to  appropriate 
any  port  of  the  entire  demand  to  any  particular  one  of 
these  purposes.  In  the  Scotch  case  of  Bell  v.  Oalt  (6), 
it  was  held  that  without  appropriation  of  a  partial  pay- 
ment to  any  particular  portion  of  a  demand,  there  was 
no  right  to  treat  the  demand  as  severable,  and  allocate 
the  payment  to  the  poor  rate  proper.  In  my  opinion 
the  rate  is  one  indivisible  claim.  It  is  impossible, 
therefore,  to  say  that  the  rate  has  been  paid  because  the 
payer  has  given  enough  for  every  purpose  except  the 
one  with  which  he  does  not  agree,  even  though  that  is 
not  a  purpose  for  the  relief  of  the  poor. 


(a)  30  &  31  Vict,  cap.  102. 
\h)  Appendix,  p.  v ;  24  2?.  374. 
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BiDLET,  J.    I  agree.  1904. 


Appeals  dismissed. 


Ash 

V. 
T  .  1  1      -i  NiCHOLL. 

JLeave  to  appeal  granted.  q^^ 


Solicitors — ^For  the  Appellant  in  Ash  v.  Nicholl, 
Jaques  8f  Co.^  for  Richardson  and  Parker ^ 
Scarborough. 

For  the  Respondent,  NichoU,  Town  Clerk 
of  Scarborough. 

For  the  Appellant  in  Cox  v.  Merrinian^ 
Lloyd- Oeorgey  Boberts  8f  Co. 


V. 

Mebbucan. 
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1904.      Wolfe,  Appellant ;    The  Clerk  op  the  Surrey 
^1)J\%^  County  Council,  Respondent. 

Stetofc^riah  I^eeve,  Appellant ;   The  Clerk  op  the  Surrey 
ST^nSd^**  County  Council,  Respondent 

Bnilding  Acts 

'^oeived  M  [These  oases  were  argued  together.] 

stipeiid  an 

amoimt  ex-  

oeedJnff  40«.  a 

▼ear,  deriyed 

from  the  rente  WoLPE'S  CaSE. 

of  pewswhioh 

were  oolleoted 

Sm^h-  li^  *  Court  held  for  the  revision  of  the  lista  of  Totera 

wMdenB  for  the  Wimbledon  division  of  the  county  of  Surrey. 

acting  as  his  ^  i^i 

agrente.   In  a  the  Rev.  Edward  John  Wolfe^  the  appellant,  daimed  a 

Beoond  and 

BimiiaT  case  oounty  parliamentary  vote  for  the  Wimbledon  division 

wardens  were  of  the  said  oounty  in  respeot  of  his  freehold  benefice 

ajLte*rfVe  "St.  Thomas,"  Telford  Park,  Streatham.    His  claim 

puTuc^Th  was  duly  objected  to. 

^ntto^'"'  The  facts,  bs  set  out  in  the  case  afterwards  stated  by 

auth  *^^  the  Revising  Barrister,  were  as  follows : — 

Meld,  in  each  The  vicarage  of  St.  Thomas  is  a  new  district  parish 

case,  that  the  ... 

vicar  did  not    Or  chapeky  cut  out  of  the  new  parish  of  Christohurch  in 

occupy  his 

church  within  the  ancient  parish  of  Streathamy  in  the  Streatham  ward 
of  sect.  2rof  of  the  metropolitan  borough  of  Wandsworth^  and  the 
Act,  1832^      Clapham  division  of   the    parliamentary  borough  of 

oount^^r^t^  The  appellant  lives  in  his  dwelling-house  in  the  said 
M^f^Nd'    P^^^    ^^    S*-    Thomas    in    the    said    parliamentary 

benefice.  borough. 

The  deed  of  consecration,  dated  21st  December,  1902, 
recites: — ^^That  whereas  the  minister,  churchwardens 
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and  oertain  inhabitants  of  the  pariah  of  Christohuroh       1904. 
have  repreeented  to  the  bishop  that  by  deed,  dated      Wolvb 


V. 


30th  March,  1899,  made  between  Lees  Knowks  of  the     Glxsc  or 

one  part,  and  the  Eodesiastioal  Commissioners  of  the 

other  part,  a  piece  of  land  was  conveyed  to  the  Eode- 

siastioal  Commissioners  and  their  successors,  to  be  held 

for  the  purposes  of  certain  of  the  Acts  of  Parliament 

for  building  churches,  and  to  be  appropriated  as  the 

site  of  the  then  intended  new  church  of  St.  Thomas, 

with    the    surrounding    yard    and   enclosure   thereto 

belonging. 

"  That  a  commodious  building  was  erected  thereon, 
and  completed  and  fit  for  divine  service. 

'*  That  it  was  intended  that  the  said  church  should  be 
enlarged  as  soon  as  practicable,  and  that  when  so 
enlarged  it  would  contain  850  sittings,  of  which  300 
sittings  should  remain  for  ever  free  and  unappro- 
priated." 

And  further  recites : — "  That  by  deed,  dated  1st  No- 
vember, 1899,  the  right  of  patronage  and  nomination 
of  the  said  intended  new  church  of  St.  Thomas  should 
be  vested  for  ever  in  certain  trustees,  parties  to  the  said 
last-mentioned  deed. 

^'  That  the  said  minister,  churchwardens,  and  inhabi- 
tants of  Christchurch  have  besought  the  bishop  to  con- 
secrate the  said  building  as  and  for  a  church,  and  the 
consecration  deed  declares  the  said  building  duly  con- 
secrated." 

The  said  consecration  deed  contains  no  reference  to 
sittings  or  pews  save  as  hereinbefore  stated. 

The  appellant  was  duly  inducted  into  the  said  vicar- 
age by  deed  dated  29th  December,  1903,  which  recites 
that  the  vicarage  of  St.  Thomas,  Telford  Park,  was 
constituted  by  an  Order  of  His  Majesty  in  Coimcil 
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dated  9th  July,  1903,  gazetted  17th  July,  1903.  The 
Eeyising  Barrister  informed  himself  of  the  contents  of 
this  Order  in  Council  hy  referring  to  the  Gazette. 

The  said  Order  in  Council  states  that  the  Ecclesias- 
tical Commissioners  acting  in  pursuance  of  58  Oeo.  III. 
cap.  134;  2  &  3  Vict  cap.  49;  3  &  4  Vict  cap.  60; 
and  19  &  20  Vict  cap.  55,  assign  a  district  chapelry  to 
the  consecrated  church  of  St.  Thomas  in  the  new  parish 
(sometime  chapelry  district)  of  Christchurch, 

The  boimdaries  of  the  "  district  chapelry "  of 
St.  Thomas  are  defined  hy  the  Order. 

The  Order  assigns  to  the  minister  of  the  said  chapelry 
all  the  fees  for  marriages,  baptisms,  churohings  and 
burials.  This  constitutes  St.  Thomas  a  parish  by 
statute. 

In  the  Order  in  Council  there  is  no  reference  to 
churchwardens  or  to  sittings  or  pews. 

The  freehold  of  the  piece  constituting  the  site  of  the 
church  and  the  surrounding  yard,  and  the  enclosure 
thereto  belonging,  vested  in  the  appellant  on  induction 
as  vicar  of  the  said  new  parish. 

The  church  has  not  been  enlarged  since  the  date  of 
consecration. 

The  church  is  fitted  with  sittings  or  "pews"  con- 
sisting of  rows  of  benches  open  at  the  ends  and  fixed 
on  the  fioor,  each  bench  is  numbered,  and  has  room  for 
several  sitters. 

Sittings  are  let,  one  or  more  to  any  person  applying 
for  same.  They  are  let  for  half  a  year,  and  not  longer. 
No  pew  or  seat  is  sold  outright.  The  sittings  are  let 
in  writing  specifying  the  number  of  the  pew  or  sitting, 
and  the  price.  No  such  writing  or  copy  thereof  was 
produced  to  the  Revising  Barrister. 

The  sittings  are  let  for  use  during  the  ordinary 
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public  servioeB  only,  and  not  for  additional,  or  special,        1904. 
or  semi-private  services,  and  if  the  seatholders  are  not      Wolfb 
in  their  places  at  the  commencement  of  divine  service,     qj^  ^^ 
the  appellant,  or  those  acting  for  him,  can  put  strangers  Submy  0.0. 
into  the  seats  that  are  let  but  not  occupied. 

The  letting  of  sittings  is  actually  done  by  the  church- 
wardens. The  appellant's  churchwardens  collect  the 
seat  money,  and  hand  it  over  to  the  appellant,  less  cost 
of  collection,  for  the  appellant's  own  use  and  benefit. 

The  amounts  collected  from  the  letting  of  seats  do 
not  appear  in  any  of  the  accounts  of  the  parish  of 
St.  Thomas. 

All  the  sittings  are  lettable,  but  in  fact  many  are 
untaken,  though  to  be  let.  There  are  no  declared  free 
places  in  the  church  of  St.  Thomas  at  present. 

The  scale  of  rents  for  sittings  is  fixed  by  the  appellant, 
in  consultation  with  the  churchwardens.  The  receipts 
for  "  pew  rents  "  have  been  so  far  at  the  rate  of  40/. 
a  year. 

Before  the  appellant  was  instituted  or  inducted  into 
the  living  a  number  of  questions  were  put  to  him  in 
print  or  writing,  and  he  answered  them,  returning  the 
paper  to  the  registry  of  the  diocese. 

Some  of  the  questions  related  to  the  sources  from 
which  the  appellant's  income  might  come,  and  the 
appellant  made  it  plain  by  his  answers  to  the  said 
questions  that  he  should  look  to  seat  letting  for  part  of 
his  income. 

Income  derived  from  letting  of  sittings  is  uncertain 
and  fiuctuating,  and  greatly  dependent  on  the  circum- 
stances of  the  people  and  the  character  and  ability  of 
the  vicar. 

There  is  no  residence  attached  to  the  living  or 
benefice.     There  is  no  glebe  or  tithe.     There  is  no 
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1904.       inoome  from  land  unless  as  or  save  as  hereinbefore 
WoLFB      appears. 

Qjj^  ^        The  hearing  was  twioe  adjourned  for  purposes  of 
StJBBBTO.O.   further  evidence. 

No  documents  were  produced  in  Court  save  copies  of 
the  consecration  and  induction  deeds  hereinbefore  men- 
tioned, and  a  copy  of  the  forms  of  declarations  and 
oaths  usually  made  and  taken  before  institution. 

No  evidence  or  proof  of  right  to  charge  for  sittings 
or  of  an  assignment  of  pew  rents  save  as  above  was 
given. 

The  Eevising  Barrister  foimd  as  a  fact  that  there  had 
been  no  assignment  of  pew  rents  whatsoever  to  the  said 
new  church  or  vicarage  or  benefice. 

He  was  of  opinion  that  neither  the  churchwardens 
nor  the  appellant  have  or  has  any  legal  right  to  reserve 
for  money  to  be  paid  to  the  appellant  any  seats  in  this 
church,  and  that  the  price  could  not  be  recovered  in  an 
action. 

The  churchwardens  are  under  the  circumstances  afore- 
said the  appellant's  agents. 

The  appellant  and  the  churchwardens  are  acting  in 
good  faith,  and  the  said  letting  is  under  the  circum- 
stances not  unreasonable. 

Similar  letting  of  seats  outside  the  law  is  practised  in 
several  churches  of  new  parishes  in  South  London,  to 
the  knowledge  of  the  bishop  and  other  ecclesiastical 
authorities.  In  the  greater  nimiber  of  new  parish 
churches  in  South  London  there  is  no  letting  of 
seats. 

The  parishioners  of  the  appellant's  parish  do  not 
contest  or  dispute  the  aforesaid  letting  of  seats  by  the 
appellant. 

The  said  letting  is  likely  to  continue  in  the  near 
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fature  in  the  appellant's  pariBh,  and  inoome  of  over  10/.        1904. 
will  continue  to  the  appellant  from  this  source.  WoLra 


V. 


The  appellant  occupies  as  owner  the  said  freehold  Glbbx  of 
land,  and  the  said  land  and  the  church  building,  and 
also  occupies  as  tenant  or  owner  a  house  in  which  he 
lives  in  the  said  parish  (all  within  a  parliamentary 
borough),  of  such  value  as  would  confer  on  him  the 
right  of  voting  at  parliamentary  and  other  elections 
for  the  said  borough  in  respect  of  the  10/.  tenement 
qualification. 

The  appellant's  case  was  based  solely  on  the  pew 
rents. 

It  was  contended  by  the  objector  that  the  pew  rents 
were  unlawful,  aj3  there  was  no  statutory  or  other  proper 
authority  or  sanction  for  charging  for  the  pews  or 
sittings ;  that  the  income  was  in  its  nature  too 
fluctuating  and  uncertain ;  and  that  under  the  circum- 
stances there  was  no  inoome  or  receipt,  or  no  income  or 
receipt  sufSoient  in  law,  from  land  within  the  parish 
such  as  to  entitle  the  appellant  to  a  county  parliamentary 
vote  in  respect  thereof. 

Further,  in  the  alternative,  that  the  appellant  was  in 
occupation  of  land  alone,  or  land  and  building,  of 
sufiSdent  value  to  confer  on  him  the  boi-ough  vote,  and 
that  under  the  24th  section  of  the  Beform  Act,  1832  (a), 
he  could  not  successfully  claim  the  county  parliamentary 
vote.  That  the  subsequent  statute  (Poor  Eate  Ex- 
emption Act,  1833)  (6)  exempting  ecclesiastical  buildings 
from  rating  did  not  affect  the  question,  and  that  the 
appellant  could  not  sever  the  property  occupied  by  him 
as  owner  or  tenant  so  as  to  get  the  two  votes. 


(ff)  2  &  3  JTm.  IV.  cap.  45. 
:b)  a  &  4  TFm.  IF,  cap.  30. 
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WoLra  (a)  That  the  appellant's  freehold  land  is  of  the  value 


V. 


Olsbk  of  of  10/.  a  year  and  upwards,  and  that  he  has  a 

STJBBBrC.G.  .  r  7 

yearly  inoome  of  that  amount  from  the  said 

land,  and  that  the  said  inoome  derived  as 

aforesaid  is  sufficient  in  law  to  confer  the 

freehold  vote, 
(b)  That  he  occupies  the  land  within  the  meaning 

of  the  24th  section  of  the  Reform  Act,  1832. 
He  accordingly  disallowed  the  claim. 

The  names  of  seven  other  persons  who  were  on  the 
lists  of  owners  in  the  said  division,  and  whose  names 
were  set  out  in  the  first  schedule  to  the  case  stated  by 
the  Revising  Barrister,  were  duly  objected  to  for  the 
same  reasons  and  under  similar  circumstances. 

The  Revising  Barrister  struck  out  the  names  of  the 
appellant  and  the  said  seven  other  persons. 

Due  notice  of  appeal  was  given  in  each  case,  and  the 
Revising  Barrister  having  ordered  the  appeals  to  be 
consolidated,  named  the  clerk  of  the  Surrey  County 
Council  to  be  respondent  to  the  appeal. 

If  the  Court  should  be  of  opinion  that  the  decision  of 
the  Revising  Barrister  was  wrong,  the  register  was  to 
be  amended  by  inserting  therein  the  names  of  the 
appellant  and  the  said  seven  other  persons. 
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At  a  Court  held  for  the  revisLon  of  the  lists  of  voters        1904. 
for  the  Wimbledon  division  of  the  county  of  Sun-ey,    ^^-  ^\'^^' 

the  Eev.  Arthur  Beeve^  the  appellant,  olaimed  a  county  

vote  for  the  Wimbledon  division  in  respect  of  his  freehold 
benefice,  **St.  Peter's,^'  Peters  Eoad,  in  the  parlia- 
mentary and  county  borough  of  Croydon.  His  name 
was  duly  objected  to. 

The  facts,  as  set  out  in  the  case  afterwards  stated  by 
the  Revising  Barrister,  were  as  follows : — 

The  appellant  is  vicar  of  St.  Peter's,  a  new  parish  cut 
out  of  the  ancient  parish  of  Croydon^  pursuant  to  the 
Church  Building  Acts.  The  freehold  of  the  church  and 
vestry  site  and  the  surrounding  yard,  and  the  church 
caretaker's  house,  are  vested  in  the  claimant  under  the 
statute. 

The  church  caretaker's  house  is  occupied  rent  free  by 
the  caretaker  of  the  church.  This  house  is  rated  at  16/., 
and  the  rates  are  paid  by  the  churchwardens. 

There  is  no  residence  for  the  vicar  attached  to  the 
living,  but  he  lives  in  a  house  in  the  parish. 

The  caretaker's  house  is  detached  from  the  church 
and  adjoins  the  churchyard. 

There  are  no  burial  fees  in  respect  of  burials  within 
the  parish. 

The  church  and  vestry  buildings  and  the  yard 
surrounding  same  are  used  solely  for  the  purposes  of 
religious  worship. 

The  vicar's  income  is  in  part  50/.  money  grant  from 
the  Ecclesiastical  Commissioners  and  part  from  "  pew 
rents,"  amounting  to  over  600/.  a  year,  but  subject  to  a 
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1904.  charge  or  payment  of  170/.  a  year  to  the  previous  vicar, 
rebtb  and  subject  also  to  paying  a  curate. 
Out^  o.  The  pews  are  inclosed ;  single  sittings  are  let.  The 
letting  is  done  by  the  churchwardens,  who  receive  the 
money.  The  pew  rents  fluctuate.  Before  the  present 
vicar  was  appointed,  not  long  ago,  the  pew  rents  fell  to 
300/.  a  year. 

The  parish  of  St.  Peter's  was  constituted  under  the 
Church  Building  or  New  Parishes  Acts  about  the  year 
1854.  The  Ecdesiastioal  Commissioners  settled  a  scale 
of  pew  rents,  and  assigned  pews  to  be  let  by  the  church- 
wardens, and  directed  the  churchwardens  how  the  pew 
rents  should  be  dealt  with.  They  collect  the  money 
and  pay  the  vicar. 

The  objector  contended  that  the  pew  rents  are  vested 
in  or  given  to  the  churchwardens;  that  under  the 
Church  Building  or  New  Parishes  Acts  the  pew  rents 
could  not  be  vested  in  the  vicar  of  a  new  parish ;  and 
that  outside  the  Ecclesiastical  Commissioners  and  the 
persons  referred  to  in  1  &  2  Wm.  IV.  cap.  38,  sect.  4, 
there  was  no  person  or  authority  who  could  create  or 
assign  pew  rents  in  a  new  pckrish. 

Further,  the  objector  contended  that  the  income  from 
pews  was  fluctuating ;  that  it  did  not  arise  out  of  the 
freehold ;  that  pew  rents  in  this  case  are  not  ancient  or 
customary  income  from  a  freehold  such  as  would  qualify 
for  a  vote. 

Further  objection  was  taken  that  the  vicar  occupied  his 
freehold  land,  and  cannot,  under  sect.  24  of  the  Eeform 
Act,  1882  (a),  get  a  vote  for  the  county  in  respect  of 
the  land  he  occupies  in  the  borough,  although  it  may 
not  be  rateable. 

{a)  2  &  3  «->«.  ir.  cap.  45. 
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No  doouments  or  oopies  of,  or  extracts  from,  any        1^^- 
dooomentB  were  produced  to  the  Bevising  Barrister.  Rbbtb 


V. 


The  Bevising  Barrister  was  of  opinion  that  the  pews  Clbbz  of 
or  sittings  at  St.  Peter's  are  let  by  the  churchwardens, 
and  the  "  rents  "  are  collected  and  expended  by  them 
as  public  parish  officials  pursuant  to  statutory  authority. 
And  he  held  that  in  this  case,  and  in  connection  with 
the  pew  letting,  rent  collecting  and  expending,  the 
churchwardens  are  not  the  agents  or  servants  of  the 
vicar. 

The  amount  they  are  able  to  hand  to  the  vicar  yearly 
out  of  pew  rents  is  not  less  than  200/.  a  year. 

The  freehold  land  owned  and  occupied  by  the  appel- 
lant— viz.,  the  site  of  the  church  and  the  yard  surround- 
ing the  church — bring  him  in  an  income  of  over  10/. 
from  pew  rents  yearly,  and  the  said  land  is  of  that 
value  clear  of  all  outgoings. 

The  Revising  Barrister  held  that  the  freehold  land  is 
of  sufficient  value  in  law  to  qualify  him  for  the  county 
vote. 

He  also  held  that  the  appellant  occupies  his  said 
freehold  land  within  the  meaning  of  sect.  24  of  the 
Beform  Act,  1832  (a),  and  that  it  is  of  value  sufficient 
to  confer  the  borough  vote  in  the  parliamentary  borough 
of  Croydon. 

He  accordingly  disallowed  the  claim. 

The  names  of  three  other  persons  who  were  on  the 
lists  of  owners  in  the  said  division,  and  whose  names 
were  set  out  in  the  schedule  to  the  case  stated  by  the 
Be  vising  Barrister,  were  duly  objected  to  for  the  same 
reasons  and  imder  similar  circumstances. 

The  Bevising  Barrister  struck  out  the  names  of  the 
appellant  and  the  said  three  other  persons. 

(a)  2  &  3  JFm.  IV,  cap.  46. 
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Due  notice  of  appeal  was  given  in  each  ease,  and  the 
Revising  Barrister,  having  ordered  the  appeals  to  be 
consolidated,  named  the  clerk  to  the  Surrey  C!ouniy 
Council  to  be  respondent  to  the  appeal. 

If  the  Court  should  be  of  opinion  that  the  decision  of 
the  Revising  Barrister  was  wrong,  the  register  was  to 
be  amended  by  inserting  the  names  of  the  appellant 
and  the  said  three  other  persons. 


WOLIB 

▼. 

Olbbxof 

subbxt  g.c. 

Rbxve 

V. 

ThbSaxx. 


Daldy  and  J,  E.  G.  de  Montmorency ^  for  the  appellants. 
The  appellants  in  each  case  claim  to  be  entitled  to  a 
vote  for  the  county  in  respect  of  their  freehold  benefices 
(situated  in  parliamentary  boroughs),  which  are  pariah 
or  district  churches  constituted  under  the  Church  Build- 
ing Acts.  It  is  submitted  that  they  are  so  entitled, 
their  respective  benefices  being  freeholds  of  a  value 
exceeding  forty  shillings.  In  Wolfe^s  Case  it  is  found 
by  the  Revising  Barrister  that  there  has  been  no 
assignment  of  the  pew  rents,  but  that  the  church- 
wardens are  the  agents  of  the  vicar  for  their  collection. 
In  Reeve^s  Case  it  is  found  that  the  vicar  has  the  pew 
rents  regularly  assigned  to  him,  but  that  the  church- 
wardens are  not  his  agents.  But  the  question  for  the 
Court  turns  not  upon  those  facts,  which  were  the  subject 
of  a  decision  last  year,  but  upon  the  point  whether, 
having  regard  to  sect.  24  of  the  Reform  Act  (a),  the 
possession  of  such  a  freehold  confers  the  right  to  an 
occupation  vote  for  the  borough,  and  consequently  dis- 
entitles the  owner  to  a  vote  for  the  county.  It  is 
obvious  that  the  occupation  intended  by  that  section 
must  be  the  same  sort  of  occupation  and  of  the  same 


(a)  2  &  3  Wm,  JV,  cap.  46. 
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premiseB  as  would  give  a  borough  vote  {Capell  v.  The  1904. 
Overseers  of  Aston  [a)  ;  Burton  v.  The  Overseers  of  Woura 
Aston  lb)),  "The  object  of  the  24th  seotion  is  to  Cleekop 
exdude  freehold  estate  occupied  by  the  owner  within  rkbvb 
the  borough,  which  by  reason  of  its  occupation  may  thb  Saicb. 
confer  the  borough  franchise,  from  also  conferring  a 
vote  for  the  county  within  which  it  is  situate  "  (r).  So 
that  there  must  be  the  same  sort  of  occupation,  that  is, 
either  as  owner  or  tenant,  and  of  the  same  premises,  or 
premises  occupied  together  as  owner  or  tenant  imder 
the  same  landlord.  The  vicar  certainly  does  not  occupy 
the  church  as  tenant.  If,  however,  the  Eevising  Bar- 
rister is  right,  then  every  vicar  would  be  entitled  to  a 
borough  vote  in  every  case  in  respect  of  the  occupation 
of  the  church  of  which  he  is  the  owner  of  the  freehold. 
But  it  is  submitted  that  a  vicar  does  not  occupy  a 
church  in  the  sense  which  is  required  by  the  statute. 
If  there  is  any  occupation  of  it  at  all,  it  is  by  the 
churchwardens.  The  pews  belong  to  them.  They  have 
the  duties  of  repairing,  &c.  The  parishioners  also  have 
a  right  of  entry.  The  vicar,  therefore,  has  no  such 
occupation  as  presents  the  characteristics  of  an  exclusive 
occupation  required  for  the  qualification  for  a  borough 
vote,  such  as  the  occupation  of  a  dwelling-house  or 
business  premises.  Possession  is  not  occupation.  "  The 
possession  of  the  church  is  in  the  minister  and  church- 
wardens, and  no  person  has  a  right  to  enter  it  when  it 
is  not  open  for  divine  service,  except  with  their  permis- 
sion and  imder  their  authority  "  (per  Sir  John  Nicholly 
in  Jarratt  v.  Steele  {d),  cited  and  approved  by  Erky  C.J.^ 


(a)  2  Luiw,  143 ;  S  C,  B.  1. 
{b)  Ibid.;  Ibid.  7. 
(e)  Ibid. ;  per  Wilde,  C.  J. 
{d)  3  Phillim.  167,  169. 
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in  Oriffin  v.  Deighton  (a) ).  "  That  is  a  perfectly  sound 
exposition  of  the  law  in  the  temporal  as  well  as  in  the 
Ecclesiastical  Courts.  The  domus  mansionalis  omnipo- 
tentk  Dei  is  not  to  be  turned  from  the  purpose  which 
the  name  expresses,  and  the  minister  and  churchwardens 
are  entitled  to  possession  of  the  church,  and  to  have  free 
access  to  it  at  all  times." 

But  such  possession  cannot  be  occupation,  and  no 
authority  is  to  be  found  of  an  occupation  vote  in  a 
borough  in  respect  of  a  church,  though  on  a  question  of 
rating,  Buller^  J.,  once  suggested  that  if  a  vicar  of  a 
church  derived  profit  from  it  he  might  perhaps  be  rated 
(Robson  V.  Hyde  (b) ),  but  the  Poor  Eate  Exemption  Act, 
1833  {c)y  exempts  such  places  from  rateability.  The 
distinction  between  legal  possession  and  occupation  is 
clear.  Yet  here  the  legal  possession  is  in  the  vicar  and 
churchwardens,  and  now  it  is  said  that  the  occupation 
is  in  the  vicar  alone.  But  'Hhe  mere  existence  of 
ownership  or  tenancy,  which  is  consistent  with  the 
right  of  possession,  and,  consequently,  with  the  occupa- 
tion being  in  another  person  by  means  of  a  sub-demise, 
cannot  of  itself  constitute  occupation"  (rf).  In  E,  v. 
DiUheat{e)y  Littkdaky  J".,  says:  "There  is  a  material 
difference  between  a  holding  and  an  occupation.  A 
person  may  hold  though  he  does  not  occupy.  A  tenant 
of  a  freehold  is  a  person  who  holds  of  another;  he  does 
not  necessarily  occupy."  And  in  Reg,  v.  St,  Pancras 
Assessment  Committee  (/),  Lush, «/.,  says :  "  It  is  not  easy 
to  give  an  accurate  and  exhaustive  definition  of  the 


(a)  6B,^S,  141 ;  83  X.  /.  Q.  B,  181. 

(b)  Cald,  310. 

(e)  3  &  4  Wm.  IV.  cap.  30,  sect.  1. 

((Q  EogerB  on  Elections ,  p.  102. 

{e)  9B.^a  at  p.  183. 

(/)  2  Q.  B.  D.  at  p.  588 ;  46  Z.  /.  M.  C.  at  p.  260. 
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word  *oooupier.*    Occupation  includes  possession  as  its        1904. 
primarj  element,  but  it  also  includes  something  more.       Wolfb 
Legal  possession  does  not  of  itself  constitute  an  oocupa-     olbbz  of 
tion."  STJiuunrC.0. 

Beetb 
Here  even  the  first  element  is  wanting,  as  the  posses-    ^ v. 

sion  is  not  that  of  the  vicar  alone,  but  of  the  vicar  and 
churchwardens.  Even  if  the  possession  were  in  the 
vicar  alone,  that  would  not  make  him  the  occupier. 
He  has  the  freehold  interest,  with  receipt  of  pew  rents, 
which  give  it  value;  but,  as  in  Beswick  v.  Alker{a)^ 
there  is  nothing  to  show  that  he  is  in  the  occupation  of 
the  church  or  land.  The  right  to  receive  pew  rents  is 
not  an  occupation  of  land. 

This  church,  which  is  a  district  chapelry,  is  by  the 
effect  of  the  Church  Building  Acts  on  the  same  footing 
as  a  parish  church.  It  is  therefore  exempt  from  liability 
to  rates.  But  even  assuming  that  none  of  these  con- 
siderations is  sufficient  to  negative  occupation,  and  that 
there  is  value  and  occupation,  nevertheless  the  appellants 
do  not  ba.se  their  claims  on  occupation  at  all,  but  on  the 
profits  of  a  benefice  of  a  value  sufficient  to  give  a  forty- 
shilling  ownership  qualification.  These  profits  from 
pew  rents  are  in  the  nature  of  a  rent-charge.  You 
cannot  occupy  a  rent-charge.  On  every  ground,  there- 
fore, it  is  submitted  there  is  here  no  occupation,  and 
that  upon  the  findings  the  appellants  are  entitled  to 
their  vote,  being  in  possession  of  freeholds  of  a  value 
by  reason  of  the  pew  rents  of  more  than  forty  shillings. 
This  case  is  governed  by  the  decision  of  Vickers  v. 
Selwyn  (6),  given  last  year. 


(a)  2  Hop.  ^  C.  36;  Z.  R.  8  C.  P.  265. 
ih)  Ante,  p.  326. 
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1904.  Roskill,  KC,  and  W.  A.  Casson,  for  the  respondent. 

WouB  The  Revising  Barrister  is  right,  and  his  decision  should 

Glbbkof  stand  upon  his  finding  that  the  claimant  occupies  as 

SubbbtO.C.  Q,^gy  ^^^  ^^  freehold  land.     He  has  therefore  an 

occupation  qualification. 

[Lord  Alveestonb,  L.C.J.  If  we  come  to  the  con- 
clusion that  the  tenure  of  the  vicar  is  not  such  as  in 
law  to  make  him  an  occupier^  the  Revising  Bairister's 
finding  would  not  hind  us.] 

It  is  submitted  that  this  is  an  occupation  of  the 
church  and  land  by  the  vicar  within  the  meaning  of 
sect.  24  of  the  Reform  Act  (a).  Capell  v.  Aston  Over- 
seers  {b)  only  decides  that  where  there  is  an  occupation 
as  owner  of  freehold  land  of  the  value  of  40^.  the  right 
to  a  county  vote  is  not  lost  by  reason  of  the  occupation 
of  other  and  separate  premises  within  the  borough  which 
would  confer  a  borough  vote.  It  does  not  assist  thia 
case.  In  Prideaux  on  Churchwardens  (c)  it  is  stated  that 
"  the  freehold  of  the  church  is  in  the  parson,"  and,  "  the 
possession  of  the  church  being  in  the  minister,  he  is 
entitied  to  the  possession  of  the  key,  and  the  church- 
wardens have  only  the  custody  of  the  church  imder 
him."  The  case  which  comes  nearest  to  throwing  any 
light  on  the  question  as  to  occupation  is  that  of  Robson 
V.  Hyde  (d).  That  was  a  rating  case,  in  which  it  was 
held  that  a  building  leased  as  a  chapel,  of  which  profit 
was  made  by  letting  the  pews,  was  rateable.  That 
must  have  proceeded  upon  the  ground  of  a  rateable 

(a)  2  &  3  JFm.  IV.  cap.  45. 

(b)  2Lutu>.UZ;  S  C.  JB.  1. 
(e)  16th  Ed.  at  pp.  91,  332. 
{d)  Gold.  310. 
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occupation.     That  occupation  must  be  in  the  vicar,  as        1904. 
the  Eevifling  Barrister  has  found.    If  the  churchwardens       Wolfh 
are  the  agents  of  the  vicar,  their  occupation  must  be     olbbx  of 
his.     And  in  the  case  of  Rex  v.  Agar  {a)y  where  the     ^'"""^    *  • 
trustees  of  a  Methodist  chapel  received  the  rents  for  the 
pews,  paying  thereout  the  necessary  disbursements  and 
the  salaries  of  the  preachers,  it  was  held  that  there  was 
a  profitable  occupation,  and  therefore  rateable.     "  The 
trustees,  therefore,  must  be  considered  as  the  occupiers, 
because  the  property  is  in  them,  and  they  let  out  the 
pews;  and  they  are  therefore  rateable  for  the  profits 
in  the  same  manner  as  the  ministers  themselves  would 
be  if  these  latter  let  out  the  pews  "  (6).     The  purpose 
of  the  occupation  is  immaterial,  and  the  only  question 
is  whether  there  are  the  necessary  profits.     But  for  the 
exemption  under  Poor  Eate  Exemption  Act,  1833  (c), 
the  vicar  here  as  occupier  would  be  rateable. 

[Kennedy,  J.  In  the  case  in  which  the  church- 
wardens are  found  not  to  be  the  agents  of  the  vicar, 
how  can  the  vicar  be  said  to  have  the  occupation  P] 

The  Eevising  Barrister  finds  that  the  pews  are  let 
and  the  rents  collected  by  the  churchwardens  as  public 
parish  officiab  pursuant  to  statutory  authority.  That  is 
under  the  Church  Building  Acts,  58  Geo,  III.  c.  45,  and 
59  Oeo,  III,  c.  134.  He  states  that  the  Ecclesiastical 
Commissioners  settled  a  scale  of  pew  rents,  and  directed 
the  churchwardens  how  they  should  be  dealt  with,  and 
that  they  do  collect  the  money  and  pay  the  vicar.  It  is 
submitted  that  this  is  merely  the  mode  in  which  the 

(a)  14  Etuft,  256. 

{b)  Ibid,  at  p.  266. 

(e)  3  &  4  JFm,  IF,  cap.  30,  sect.  1. 
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vicar  as  the  occupier  is  to  get  them.  Except  as  the 
occupier  he  would  not  get  them.  It  is  said  that  the 
vicar  has  no  occupation,  but  only  possession  along 
with  the  churchwardens.  In  Phillimore^s  Ecclesiastical 
Law  (a),  it  is  stated  that  '*  churchwardens  are  parochial 
officers,  and  are  ...  to  take  care  of  the  goods  and 
repairs  of  the  church,"  and  that  they  "  have  only  the 
custody  of  the  church  under  the  minister  "  (6) ;  and  in 
Jones  V.  Ellis  (c) J  Alexander,  C.B,,  says:  "Admitting 
that  the  plainti£E  has  possession  of  the  chapel,  the 
defendants  "  (churchwardens)  "  contend  that  they  have 
joint  possession  with  him  " ;  and,  referring  to  certain 
judgments  of  Sir  John  Nicholl,  he  goes  on  to  say: 
"  We  cannot  imderstand  him  to  have  decided  by  these 
oases  that  the  churchwardens  have  as  against  the  in- 
cumbent of  a  church  or  chapel  a  joint  possession  of  it, 
so  as  to  disable  him  from  maintaining  trespass  against 
them  for  acts  of  violence  similar  to  what  was  admitted 
in  this  case." 

With  regard  to  the  proposition  based  on  R,  v. 
Ditcheat  (d),  that  a  holding  and  a  right  to  oocupy  does 
not  amount  to  occupation,  it  should  be  pointed  out  that 
that  case  has  been  disapproved  in  the  later  case  of 
Daniel  v.  Couhting  (e). 


[Lord  Alverstone,  L.C.J.  In  Beswick  v.  ASker  (/), 
the  Ciourt  had  before  them  all  the  material  upon  which 
to  decide  what  constituted  occupation.  What  else  is 
there  in  the  present  case  P] 


{a)  2nd  Ed.  at  p.  1463. 

{b)  Ibid,  at  p.  1464. 

(e)  2  Tounge  ^  Jervis^  266,  274. 

[d)  9  B.^  C.  176. 

[e)  1  Lutw,  230 ;  7  M.  ^  G.  122. 

(/)  2  Hop,  i'  C.  36 ;  X.  B.  8  C.  P.  265. 
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They  were  not  oonsidermg  the  question  of  occupation        1904. 
in  that  case.     Their  decision  proceeded  upon  the  fact       Wolfb 


V. 


fhat  there  was  no  finding  of  occupation  by  the  Eevising  Glbbx  of 
Barrister,  and  that  the  case  was  imperfectly  stated,  and 
it  was  therefore  based  upon  the  assumption  that  there 
was  no  occupation  of  the  church.  A  second  point  to  be 
urged  against  this  appeal  is  that  in  these  cases  there  has 
been  no  assignment  of  the  pew  rents.  In  Wolfe^s  Case 
the  Eevising  Barrister  finds  as  a  fact  that  there  has 
been  no  assignment  of  them,  and  in  Reeve's  Case  that, 
though  they  have  been  assigned  to  the  churchwardens, 
the  churchwardens  are  not  the  agents  of  the  vicar. 
These  findings  distinguish  these  cases  from  Viekers  v. 
Selwyn  (a),  which  was  decided  last  year  upon  the 
assumption  of  an  assignment  in  fact.  The  vicar, 
therefore,  has  no  legal  right  or  profit  in  the  pew  rents, 
and  on  that  groimd  the  decision  of  the  Revising 
Barrister  should  be  affirmed. 

Daldpy  in  reply. 

[Lord  Alverstonb,  L.C.J.  There  does  seem  some 
ground  in  the  old  rating  cases  for  the  opinion  that 
there  may  be  an  occupation  of  a  church,  but  the  question 
is  whether  we  are  not  bound  by  the  decision  in  Beswick 
Y.Alker{b),'] 

The  suggestion  that  a  vicar  might  in  some  circum- 
stances be  rateable  in  respect  of  pew  rents  must  be 
founded  on  a  possibility  of  occupation  of  them.  But 
no  vicar  can  let  the  pews  except  it  be  in  a  proprietary 


(a)  Ante,  p.  325 :  89  X.  T.  747. 

(*)  2  Hop.  «^  C.  36 ;  Z.  ij.  8  0.  P.  266. 
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1904.  church  or  under  the  proviaous  of  some  statute.  There 
WoLFB  is  therefore  no  occupation  of  the  pews  or  pew  rents. 
Glkbk  of  And  as  to  the  church,  although  it  may  be  the  subject 
of  burglary,  that  is  not  in  respect  of  its  occupation  by 
the  vicar  or  any  other  person,  for  "  If  a  man  do  break 
and  enter  a  church  in  the  night,  of  intent  to  stecde,  &c., 
this  is  burglary,  for  ecclesia  est  damns  mansionalis  omni- 
potentis  Dei"  {a).  There  is  no  human  occupier  of  a 
church.  At  any  rate,  there  is  no  occupation  to  satisfy 
the  conditions  for  the  borough  franchise,  "  occupy  as 
owner  or  tenant."  It  is  conceded  that  the  vicar  is  not  a 
tenant.  The  case  of  Chiffin  v.  Deighton  {b)  shows  that 
he  does  not  occupy  as  owner.  All  that  case  decides  is 
a  right  of  possession  jointly  with  the  churchwardens. 
The  vicar  is  not  the  owner  of  it,  nor  has  he  the  attributes 
of  an  owner.  Many  properties  in  the  church  belong  to 
the  churchwardens.  The  possession  of  the  key  by  the 
vicar  is  not  of  the  same  character  as  the  possession  of 
the  key  of  an  ordinary  house  by  its  owner.  The 
minister  has  the  right  in  the  first  instance  to  the  key, 
but  the  churchwardens  have  right  of  access  to  the 
church  at  all  reasonable  times  {Ritchings  v.  Cor- 
dingley  {c) ). 

Cur.  adv.  vuit. 

(a)  Coke,  Zrd  Inst.  c.  14,  p.  64. 

\b)  b  Best  ^  Smith,  93 ;  33  L.  J.  Q,  B.  181. 

\e)  X.  R,ZA,^  E.  113 ;  19  X.  T,  26. 
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Deoember  19.    Kennedy,  J.,  delivered  the  judgment 
of  the  Court  [Lord  Alverstone,  L.C.J.,  Kennedy  and 


1904. 
Dee,  19. 


Wolfe 

V. 
BiDLEY,  J  J.]  .  SUBBBT  C.O. 


"Wolfe  v.  The  Clerk  of  the  Surrey  County  Council. 

The  question  for  our  consideration  in  this  ease  is 
whether  the  Bevising  Barrister  was  right  in  holding 
that  the  appellant  ^^  occupied "  within  the  meaning  of 
the  Beform  Act,  1832  (a),  sect.  24,  the  land  situate 
within  the  parliamentary  borough  of  Wandstcorth  in 
respect  of  whioh,  as  a  freehold  of  the  requisite  yearly 
value,  the  appellant  has  claimed  to  be  placed  upon  the 
list  of  voters  for  the  Wimbledon  division  of  the  county 
of  SuiTey. 

The  facts  which  are  really  relevant  appear  to  us  to 
be  few.  The  appellant  is  the  vicar  of  St.  Thomas, 
Telford  Park,  Streatham,  The  vicarage  was  constituted 
by  Order  in  Council  dated  the  9th  July,  1903.  The 
deed  of  consecration  of  the  church  is  dated  the  21st 
December,  1902.  It  recites  the  earlier  deed,  bearing 
date  the  30th  March,  1899,  whereby  the  land  on  which 
the  church  was  afterweurds  built  was  conveyed  by  the 
donor  to  the  Ecclesiastical  Commissioners,  for  the  pur- 
poses of  the  Church  Building  Acts,  and  as  the  site 
appropriated  to  the  then  intended  church ;  the  building 
of  the  church,  its  intended  enlargement,  and  the  intended 
provision  in  the  church,  when  enlarged,  of  850  sittings, 
of  which  300  should  ever  remain  free  and  unappro- 
priated. 

The  appellant,  as  vicar,  annually  receives  from  the 
churchwardens,  for  his  own  use  and  benefit,  the  proceeds 


(a)  2  &  3  Wm.  IF.  cap.  46. 
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1904.       of  pews  which  have  been  appropriated  and  let  by  them, 
WoLFB       to  the  amount  of  40/.     The  churchwardens  collect  the 


V. 


Clebk  of  pew  rents,  and  deduct  the  cost  of  collection  before 
making  the  payment  of  the  receipts  to  the  appellant. 
The  case  states  the  finding  of  the  Eevising  Barrister 
that  the  churchwardens  are  the  appellant's  agents.  The 
learned  Bevising  Barrister  appears  to  think  that  the 
collection  of  pew  rents  in  this  church  is  illegal.  We 
are  not  prepared  to  adopt  this  view.  The  Church 
Building  Acts,  beginning  with  the  58  Oeo,  HI.  cap.  45, 
make  provision  for  the  letting  of  pews,  and  the  employ- 
ment of  funds  so  raised  in  the  payment  of  the  incum- 
bent (a).  The  letting  of  sittings  in  this  church,  which 
was  built  under  these  Acts,  was  contemplated  at  the 
time  of  the  deed  of  consecration,  as  appears  by  the 
recitals  in  that  deed.  It  is  true  that  neither  in  that 
deed  nor  in  the  Order  in  Council  creating  the  parish  do 
we  find  the  special  provisions  relating  to  pew  rents  (the 
settlement  of  a  scale  of  pew  rents,  the  assignment  of 
pews,  and  the  application  of  the  pew  rents)  intended 
by  the  legislation  of  the  Church  Building  Acts  (ft). 
But  if  the  point  were  material,  we  should  not  find 
ourselves  able,  on  this  account,  to  hold  that  the  collec- 
tion of  pew  rents  in  this  church  was  contrary  to  law. 

The  real  question,  however,  which  the  case  is  intended 
to  raise  for  our  decision  is  whether  or  not  the  Bevising 
Barrister  was  justified  in  disallowing  the  vicar's  claim 
to  a  vote  for  the  county  on  the  ground  that,  within  the 
meaning  of  the  Reform  Act,  1832  (c),  sect.  24,  he 
"occupied"  the  land — the  land  on  which  the  church 


{a)  See  6'/  ////>«'  Law  BekUing  to  the  Church  and  Clergy^  6th  Ed. 
pp.  412--il9. 
(h)  Gf.  68  Oeo.  III.  oap.  45,  seoto.  77,  78. 
(c)  2&3  »^#». /r.  cap.  15. 
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stands  and  the  graveyard  adjoining.  As  to  this,  the  1904. 
finding  of  the  Eevising  Barrister  as  to  the  "  agency  "  Wolfb 
of  the  churchwardens  for  the  appellant  in  regard  to  the 
collection  and  application  of  pew  rents,  does  not  appear 
to  us  to  be  material. 

We  are  of  opinion  that  the  decision  of  the  Bevising 
Barrister  should  be  reversed.  The  vicar  has,  no  doubt, 
the  legal  possession  of  the  freehold.  He  has,  even  as 
against  the  churchwardens,  the  right  to  the  keys  of  the 
church  {Ritchings  v.  Cordingky  {a) ).  But  to  create  an 
occupation  there  must  be  an  actual  as  well  as  a  legal 
possession.  '*  Occupation  includes  possession  as  its 
primary  element ;  but  it  also  includes  something  more. 
Legal  possession  does  not  of  itself  constitute  an  occupa- 
tion. The  owner  of  a  vacant  house  is  in  possession, 
and  may  maintain  trespass  against  anyone  who  invades 
it ;  but  as  long  as  he  leaves  it  vacant,  he  is  not  rateable 
for  it  as  an  occupier.  If,  however,  he  furnishes  it  and 
keeps  it  ready  for  habitation  whenever  he  pleases  to  go 
to  it,  he  is  an  occupier,  though  he  may  not  reside  in  it 
one  day  in  a  year  "  (per  LushyJ,^  in  Reg.  v.  St.  Pancra^ 
Assessment  Committee {b)).  "Legal  possession  is  not 
enough  to  make  an  occupier  assessable  to  the  poor 
rate  "  (per  Lord  Esher^  M.R.,  in  Crowth^V'Smith  v.  Neic 
Forest  Union  {c) ). 

Is  the  legal  possession  of  the  freehold  in  such  a  case 
as  the  present,  coupled  with  the  receipt  of  pew  rents, 
sufficient  to  create  an  occupation  P  No  case  has  been 
cited  to  us  which  so  decides.  In  Bestcick  v.  Alker  (cQ, 
which  was,  in  regard  to  the  material  facts,  practically 
identical  with  the  present  case,  there  are  dkta  which 

(a)  X.  R.^A,^  E,  113 ;  19  X.  T.  26. 

\h)  2  Q,  B.  D.  at  p.  588 ;  46  X.  J.  M.  C.  at  p.  250. 

le)  Ryde'f  Rating  Appeals  (1886—90),  311;  61  X.  T.  870. 

{d)  2  Hop.  #  e.  36 ;  X.  R.  8  (7.  P.  265. 
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1904.       tend  the  other  way.     Bavil/,  C.  J.y  said  {a) :  "  There  is 
^^j^      nothing  to  show  that  the  respondent  was  in  the  oocapa* 
^^'  tion  of  any  land.    A  right  to  receive  pew  rents  is  not 

SubuktCC.  an  occupation  of  land."  I  do  not  think  that  the 
judgment  can  be  claimed  by  the  present  appellant  as  a 
direct  authority  in  his  favour,  because,  according  to  the 
view  of  all  the  judges  who  heard  the  argument,  they 
felt  themselves  somewhat  cramped  by  the  meagre  state- 
ment of  the  case.  '*  With  the  scanty  information  we 
have,"  said  Brett,  J.y  "it  must  be  taken  that  the 
claimant  has  such  a  freehold  interest  in  these  pew  rents 
as  would  entitle  him  to  a  vote  for  the  county,  but  for 
the  objection  put  forward  by  the  appellant.  .  .  .  There 
is  no  statement  here  that  the  respondent  occupies  the 
church."  Still,  the  dictum  of  BoviUy  C.J.,  that  the 
clergyman's  right  to  receive  pew  rents — an  interest 
which  in  Ex  parte  Arrowsmith  (6),  James,  L,J.  (c), 
described  as  "  a  profit  arising  from  the  use  of  the  free- 
hold," and  Thesiger,  L.J.  (d),  as  "  a  profit  derived  from 
the  benefice" — does  not  constitute  an  occupation  of 
land,  is  a  weighty  authority  in  the  appellant's  favour ; 
for,  unless  such  receipt  of  pew  rents  constitutes  occupa- 
tion, it  is  difficult  to  see  in  what  respect  a  person  in  the 
position  of  the  appellant  can  be  said  to  occupy  the  land 
on  which  his  church  stands,  or  to  be  more  than  merely 
its  legal  possessor. 

The  respondent  naturally  relies  upon  the  cases  of 
Robson  V.  Hyde  (e)  and  Bex  v.  Agar  (/).  On  the  facts, 
these  cases  are  distinguishable  from  the  present  case. 
In  neither  did  the  land  consist  of  the  parson's  freehold, 

(a)  X.  S.  8  C.  p.  p.  268. 

{b)  8  Ch.  D,  96 ;  47  X.  /.  Bk.  46. 

(e)  Ibid.  p.  98. 

(^  Ibid.  p.  101. 

{e)  Caldecott,  310. 

(/)  14  Batt,  266. 
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but  the  question  of  rateability  arose  in  regard  to  the        1904. 

interest,  coupled  with  the  receipt  of  pew  rents,  in  a       Wolfe 

non-parodhial  chapel :  in  the  earlier,  a  building  leased     olbbx  of 

to  trustees  and  used  for  services  of  the  Church  of  SubbbtO.C. 

England;  in   the  latter,  a  Methodist    ohapeL     The 

respondent  relied  mainly  upon  the  dictum  of  Bulkr^  J.^ 

in  the  earlier  of  the  two  cases,  which  was  decided  in 

the  year  1783.     ^'  This  case  does  not  resemble  the  case 

of  a  clergyman.     But  if  it  did,  I  am  very  far  from 

being  satisfied  that  a  member  of  the  established  church, 

a  parson  or  vicar,  who  has  the  profits  of  the  pews  given 

him  by  the  parish  in  increase  of  his  benefice  is  not 

rateable  for  such  profits."    The  lang^uage  of  the  learned 

judge  clearly  shows  that  he  was  not  intending  to  express 

a  confident  opinion ;  and  we  are  by  no  means  sure  that, 

rightly  understood,  the  dictum  is  really  relevant  to  the 

matter  we  are  considering.     Clergy  have  always  been 

rated  for  their  tithes,  and  the  learned  judge  may  have 

meant  that  he  was  far  from  satisfied  that,  if  a  parish 

gave  the  parson  the  pew  rents  in  addition  to  the  tithe 

(or  other  payments  or  endowment  in  lieu  of  tithes),  the 

amount  upon  which  he  should  be  assessed  for  rating 

purposes  should  not  be  correspondingly  increased. 

In  our  view  the  receipt  of  the  pew  rents  in  the 
present  case  shows,  as  its  amount  exceeds  forty  shillings 
a  year,  a  value  in  the  freehold  from  which  the  pew 
rents  arise  sufficient  to  entitle  the  appellant  to  the 
county  vote  in  respect  of  his  freehold,  as  was  held  by 
this  Court  recently  in  Tickers  v.  Selu^n  (a),  but  does  not, 
either  by  itself,  or  taken  in  connection  with  the  fact  of 
the  appellant's  legal  possession  of  the  land  and  of  the 
church  which  stands  upon  the  land,  constitute  an  ^'  occupa- 
tion*' of  land  within  sect.  24  of  the  Eeform  Act,  1832  (ft). 

(«)  Ante,  p.  326 ;  89  X.  T.  747. 
{h)  2  &  3  JFm.  IV.  cap.  45. 
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WOLFB 
▼. 

Glebk  of 
SmtBET  CO. 


Bee,  19. 

BSEVB 
▼. 

Clbbx  of 

SUBBET  O.C. 


Holding  this  view  of  the  case,  we  do  not  think  it 
neoessary  to  express  any  opinion  upon  the  point,  whieh 
has  been  suggested,  that  the  occupation  mentioned  in 
the  section  must  be  taken  to  mean  an  occupation  of 
property  in  respect  of  which  a  person  is  liable  to  the 
payment  of  rates,  and  that,  inasmuch  as,  since  the 
passing  of  the  Poor  Bate  Exemption  Act,  1833  (er),  a 
churdi  such  as  the  one  in  question  is  not  such  property, 
there  cannot  be  an  "  occupation "  of  a  church  by  the 
parson  within  the  meaning  of  the  Eeform  Act,  1832, 
sect.  24. 

Beeve  V,  The  Clerk  of  the  Surrey  County  Counctl. 

This  also  is  an  appeal  from  the  decision  of  the  Bevising 
Barrister  which  has  disallowed  the  appellant's  vote.  The 
circumstances,  as  appearing  in  the  case  stated  by  the 
Bevising  Barrister,  are  not  in  any  substantial  matter 
distinguishable  from  the  circumstances  of  the  case  in 
which  judgment  has  just  been  given,  xmless  a  distinc- 
tion can  be  based  upon  the  finding  m  the  present  case 
that  the  pews  were  let  and  the  rents  collected  by  the 
churchwardens,  and  expended  by  them  as  public  parish 
officials  pursuant  to  statutory  authority,  and  not  as 
agents  or  servants  of  the  appellant.  In  our  view  this 
matter  is  not  really  material,  and  m  reversing  the  deci- 
sion of  the  Bevising  Barrister  in  the  present  case  we 
have  nothing  to  add  to  that  which  has  been  set  forth 
in  the  judgment  in  the  preceding  case. 

Appeals  allowed. 
Leave  to  appeal  granted. 

Solicitors — ^For  the  appellants,  Ayrton^  Btscoe  8f  Barclay. 
For  the  respondent,  Russelly  Cooke  8f  Co. 


(a)  8  &  4  Wm,  IV.  oap.  30,  sects.  I  and  2. 


CASES 

ABGUED  AND  DETERMINED 

IN  THB 

KINa'S  BENCH  DIVISION 

OP 

THE  HIGH  COURT  OF  JUSTICE, 

UNDEE  STATS.  6  &  7  VICT.  c.  18, 

Ain> 

41  &  42  YIOT.  c.  26, 

AND  THE  ACTS  AlIENDINa  THE  SAKE, 

DimiNG   MICHAELMAfl   SITTINGS,    1906, 

JS  THB 

FIFTH  YEAR  OF  KING  EDWARD  VII. 


KiRBY  AND  Another,  Appellants ;  ^qq^ 

Barber,  Respondent.  mv.  7. 


A  T  a  Court  held  on  the   11th  September,  1905,  to  Two  persons 

XJL  claimed  to  be 

revifle  the  lists  of  voters  for  the  Eastern  or  Peters-  put  on  the 
field  Division  of  the  county  of  Southampton,  Henry  John  voters  in 
Alexander  Kirby  and  James  Charles  Wamei^  the  appel-  joint  occu- 
lants,  duly  claimed  to  be  inserted  in  the  occupiers'  list  ^hioh  they^^ 
(Division  I.)  of  the  parliamentary  and  local  government  ^^^Jg^^"^ 
electors  for  the  parish   of  Bishops  Waltham,  in  the  "\  ?  ^^  of 
Eastern  or  Petersfield  Division  of  the  coimty  of  South-  were  lessees. 

The  remain- 
amp^,  in  respect  of  the  occupation  of  offices  (jomt)  der  of  the 

house  was 

situate  in  St.  George's  Square,  Bishops  Waltham.  occupied  by  a 

man  and  has 
wife,  the  latter  being  employed  as  caretaker  by  the  claimants.  The  husband  was  on  the 
list  (Diy.  II.)  in  respect  of  the  occupation  of  the  premises,  and  no  objection  had  been 
tak^n  to  his  qualification.  The  annual  value  of  the  house  was  20/.  only.  Held, 
that  upon  tiie  case  as  stated,  there  was  a  person  on  the  list  in  respect  of  an  occupa- 
tion as  tenant,  and  therefore  the  claimants  were  not  entitled  to  be  put  on  the  register, 
as  that  would  inyolye  the  allowance  of  a  vote  to  three  joint  occupiers  of  a  house  of 
insufficient  value.  Quare,  whether  the  claimants  would  have  been  entitled  to  their 
vote  if  the  other  person's  qualification  had  been  in  respect  of  the  service  franchise  (a). 

[(a)  This  hoBheen  decided  in  the  negative  in  Scotlatid,  Jack  (Bett)  v.  Edie^  Appendix^ 
p.  xlviii;  43  8c.  X.  R,  346.— Ed.] 
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1905.  The  facts  as  set  out  in  the  case  afterwards  stated  by 


KiBBT       ^^^  Eevismg  Barrister  were  as  follows : — 


Babbbb. 


The  appellants  carried  on  in  partnership  the  business 
of  solicitors,  under  the  style  of  Charles  Warner  and 
Ejbrby,  at    Winchester    and    Bishops    WaUham,      The 
premises  in  respect  of  the  occupation  of  which  they 
claimed  to  be  inserted  in  the  list  of  voters  consisted  of  a 
house  situate  in  St.  George's  Square,  Bishops  WaUham^ 
which  they  held  \mder  a  lease  (which  was  produced 
before  the  Eevising  Barrister),  at  a  rental  of  20/.  per 
annum.    For  the  purposes  of  their  business  they  used 
three  rooms  in  the  house  and  the  cellar.     They  also 
used  one  bedroom  from  time  to  time;  the  remainder 
of  the  house,  consisting  of  three  rooms,  was  occupied 
by  one  William  Oamblin  and  his  wife,  Mrs,  OanibUn. 
The  wife  of  William  Oamblin  was  employed  and  paid 
by  Messrs.  Warner  and  Kirhy  as  their  caretaker. 

The  name  of  William  Oamblin  stands  on  the  occu- 
piers' list  (Division  11.)  of  the  parliamentary  electors 
for  the  parish  of  Bishops  WaUham  in  respect  of  the 
occupation  of  the  said  premises.  No  objection  was 
made  to  the  name  of  the  said  William  Qumblin  remain- 
ing on  such  list. 

The  clsum  was  opposed  on  the  ground  that  the  appel- 
lants could  not  be  placed  upon  the  list  in  respect  of  the 
occupation  of  the  tenement  in  question  so  long  as 
William  Oamblin  remained  upon  the  list  as  qualified  to 
vote  in  respect  of  the  occupation  of  the  same  premises, 
as  the  effect  of  placing  the  names  of  the  appellants  on 
the  list  would  be  to  put  three  voters  on  the  register  in 
respect  of  the  occupation  of  premises  of  the  clear  yearly 
value  of  20/.  and  no  more,  contrary  to  the  provisions  of 
sect.  27  of  the  Bepresentation  of  the  People  Act,  1867 


V  EDWARD  VII. 


405 


(30  &  31  Vici.  cap.  102),  as  read  with  seot.  5  of  the       1905. 
Eepresentation  of  the  People  Act,  1884  (48  Vict.  cap.  3) .       kibbt 

The  Eeviamg  Barrister  stated  that  he  agreed  with  baxber. 
this  contention,  and  decided  that  inasmuch  as  William 
Gamblin  was  ah^ady  on  the  register  in  Division  11.  in 
respect  of  the  occupation  of  the  said  premises,  and  no 
objection  had  been  made  to  his  being  so  qualified,  he 
had  no  power  to  place  the  names  of  Henry  John 
Alexander  Eirby  and  James  Charles  Warner  upon  the 
list  in  respect  of  the  occupation  of  the  same  premises. 

Due  notice  of  appeal  from  this  decision  was  given, 
and  the  Revising  Barrister  named  the  clerk  of  the 
County  Council  of  the  county  of  Southampton  as  re- 
spondent in  the  appeal. 

If  the  Court  should  be  of  opinion  that  the  said 
decision  was  wrong,  the  register  was  to  be  amended  by 
the  insertion  of  the  names  of  Henry  John  Alexander 
Kirby  and  James  Charles  Warner  in  the  occupiers'  list 
(Division  11.)  of  the  parliamentary  and  local  govern- 
ment electors  for  the  parish  of  Bishops  Waltham, 

Lister  Drummondy  for  the  appellants.  The  claimants 
are  entitled  to  be  put  on  Division  I.  as  parliamentary 
and  county  electors  in  respect  of  a  10/.  occupation  vote. 
(Representation  of  the  People  Act,  1884(a),  sect.  6; 
and  Coimty  Electors  Act,  1888  (J),  sect.  3  and  Schedule.) 
Their  right  depends  upon  the  sufficiency  of  the  value. 
It  is  not  affected  by  the  fact  that  Gamblin  is  on  the 
register  in  Division  II.,  that  is  for  the  service  franchise. 
That  is  a  different  franchise,  and  does  not  give  a  county 
elector's  vote,  but  a  parliamentary  vote  only.    Repre- 


(«)  48  Vict.  cap.  3. 

(A)  61  &  52  Viet.  cap.  10. 

xk2 


KiSBT 
V. 

Babbeb. 
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1905  sentation  of  the  People  Act,  1884,  sect.  3  (a).  No  value 
■  is  required  for  that  qualification.  Therefore  sect  27  of 
the  Eepresentation  of  the  People  Act,  1867  (*),  cannot 
apply  to  it.  That  section  applies  only  to  10/.  occupa- 
tion voters.  The  value  in  the  present  case,  "twenty 
pounds,"  LB  sufficient  for  the  two  claiinants.  Their 
joint  votes,  therefore,  may  co-exist  with  the  service 
franchise  of  Oamhlin,  {Dvuitt  v.  Gossling  (c).)  He  is  not 
a  joint  occupier  with  them,  and  the  proviso  of  sect.  3  of 
the  Representation  of  the  People  Act,  1867  (6),  does 
not  apply. 

[Lord  Alverstone,  L.C.J.  There  cannot  be  three 
joint  inhabitant  occupiers  of  a  dwelling-house.  There 
cannot  be  three  10/.  occupiers  in  a  20/.  house.  The 
difficulty,  therefore,  upon  the  facts  of  this  case,  seems 
to  be  that  so  long  as  Oamhlin  is  on  the  list,  the  other 
two  cannot  be  put  on.] 

No.  If  a  person  establishes  his  right  to  be  on  the 
list  for  a  good  qualification,  the  fact  that  some  other 
person  is  on  the  list  in  respect  of  the  same  premises 
does  not  deprive  him  of  his  right.  ( Warren  v.  Maule  {d) .) 
That  decision  applies  to  the  joint  claimants  in  this  case. 
All  you  have  to  deal  with  is  the  merits  and  qualifica- 
tion of  the  claimants.  If  Oamblin  is  not  on  the  list  for 
the  service  franchise,  he  has  no  right  to  be  on  the  list 
at  all,  and  the  fact  of  his  being  on  the  list  does  not 
alter  the  position  as  regards  the  claimants.  If  he  is  a 
service  voter,  that  does  not  interfere  with  the  10/.  ocou- 


(a)  48  Viet,  cap.  3. 

(b)  30  &  31  net,  cap.  102. 

((?)  4  Fox  #  Smith,  123  ;  68  X.  /.  Q.  B.  109. 
(<0  Fox  #  Smith,  400 ;  71  X.  T.  731. 
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pation  vote  of  his  masters.     Either  way,  therefore,  the       1905. 
claimants  are  entitled  to  their  vote  as  joint  occupiers.  Kmby 


DaUy,  for  the  respondent.  It  is  admitted  that  the 
only  waj  the  Bevising  Barrister  could  take  into  account 
Gamblings  position  in  reference  to  the  claim  of  the 
appellants  is  upon  the  footing  that  he  occupies  as  tenant 
of  a  dwelling-house.  If  he  found  that  Oamblin  was  so 
in  occupation,  he  could  not  entertain  the  joint  claim  of 
the  other  two  persons.  That,  of  course,  is  on  the  groimd 
of  value.  Now  the  Eevising  Barrister  has  said  that  he 
agrees  with  the  contention  that  to  place  their  names  on 
the  list  would  be  to  put  three  voters  on  the  register  in 
respect  of  the  occupation  of  a  dwelling-house  of  not 
more  than  20/.  yearly  value.  Although  there  is  no 
actual  finding,  that  amounts  to  a  finding  of  fact  that 
Gamhlin^  Kirby  and  Warner,  are  all  occupiers  of  a 
dwelling-house  in  respect  of  the  same  premises.  There- 
fore, as  the  value  is  not  sufficient,  the  joint  claim  of 
Kirby  and  Warner  can  not  be  given  effect  to,  as  there  is 
already  a  person  on  the  register  as  occupying  tenant. 
He  has  not  found  that  Oamblin  occupies  merely  as 
servant,  nor  does  the  case  state  it,  but  only  that  his  wife 
is  employed  as  caretaker.  His  conclusion,  therefore, 
upon  the  facts  stated  is  right. 

Drummondy  in  reply. 

Lord  Alverstonb,  L.C.J.  I  express  no  opinion  as 
to  what  our  view  would  be  in  the  event  of  a  claim  by 
two  persons  in  respect  of  the  joint  occupation  of  pre- 
mises where  the  value  is  sufficient  for  them,  and  an 
objection  taken  simply  on  the  ground  that  there  is 
some  other  person  resident  on  the  premises  who  is  on 


V. 

Babbsr. 
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1905.  ^6  register  and  has  a  parliamentary  vote  in  respect  of 
g^jj^  a  service  oooupation.  If  the  limit  of  value  does  not 
Ba^bb  ^^^  ^^^  question,  in  such  a  case  other  difficulties 
might  arise.  But  as  to  those,  no  point  arises  here. 
Upon  the  case  as  stated,  I  am  of  opinion  that  the 
Eevising  Barrister  is  right.  He  has  found,  as  a  fact, 
that  the  value  of  the  house  is  not  more  than  20/. 
a  year,  and  that  one  Oamblin  was  already  on  the 
list  in  respect  of  the  oooupation  of  the  same  pre- 
mises. He  then  states  the  oontention  raised  in  support 
of  the  ohjection  to  the  claim,  namely,  that  "  the  e£Eeot 
of  placing  the  names  of  Kirbt/  and  Warner  on  the  list 
would  be  to  put  three  voters  on  the  register  in  respect 
of  the  occupation  of  premises  of  the  clear  yearly  value 
of  20/.  and  no  more,  contrary  to  the  provisions  of 
sect.  27  of  the  Representation  of  the  People  Act", 
1867  (a),  as  read  with  sect.  5  of  the  Bepresentation  of 
the  People  Act,  1884  "  (6) ;  and  he  goes  on  to  say,  "  I 
agreed  with  this  contention." 

I  think  by  that  statement  he  must  have  meant  to 
find,  as  the  reference  is  to  the  Act  of  1867  (a),  and  the 
value  of  20/.  would  not  be  sufficient  to  allow  of  three 
joint  occupiers,  that  these  two  joint  claimants  could  not 
be  put  on  the  list  because  there  was  another  person 
already  on  the  list  in  respect  of  the  occupation  of  the 
same  house,  and,  in  effect,  to  say  that  Gamblin  was  in 
occupation  as  tenant.  We  must  therefore  take  it  that 
Oamblin  was  on  the  list  as  an  inhabitant  occupier,  and 
not  for  the  service  franchise.  As  the  case  is  stated,  it 
is  clear  that  the  value  of  the  premises  does  not  admit  of 
thi*ee  persons  being  put  on  the  register  as  occupiers  in 
respect  of  a  10/.  qualification.    There  is  no  claim  by 

(a)  30  k  31  Vict,  cap.  102. 
(A)  48  net.  cap.  3. 
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either  of  the  appellants  individaally  as  distinct  from       1905. 
the  olaim  made  by  them  jointly,  and  the  case  shows       kjrby 
that  on  the  ground  of  value  their  joint  claim  cannot  be      bamkb. 
supported.    The  Eevising  Barrister  was  therefore  right, 
and  the  appeal  must  be  dismissed. 

Wills,  J.    I  am  of  the  same  opinion. 

Darlino,  J.  I  agree.  I  wish  to  add  that  I  hope 
this  case  will  never  be  cited  as  an  authority  against  the 
contention  so  ingeniously  argued  on  behalf  of  the 
appellants.  This  case  depends  upon  its  particular  facts, 
and  does  not  touch  that  question. 

Appeal  dismissed. 

Solicitors — For  the  Appellants,  Rawky  Johnson  8f  Co. 
For  the  Respondent,  Gibson  8f  Weldon, 
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Green,  Appellant ;  Wanklyn,  Respondent. 


1905.         AT  a  Court  hold  on  the  11th  September,  1905,  for  the 

^^'  '^'  revision  of  the  lists  of  voters  for  the  borough  of 

Where  it  IB      ColcheMer.  objection  was  duly  made  to  the  name  of 

proved  or  '        j  *f 

admitted  that  Herbert  Oreen  being  retained  on  Division  I.  of  the  list 

one  of  the  . 

Ghrifltian        of  voters  for  the  said  borough  in  respeot  of  a  dwelling- 
voter  has  been  house,  20,  St.  Peter's  Street. 

or  mia-Btated       The  f acts,  as  set  out  iu  the  ease  afterwards  stated  by 
in  Se  ^ij     ^'^  Revising  Barrister,  were  as  follows : — 
**miflti5ce"         ^®  name  of  the  occupier  of  the  said  house  appeared 
^^o  /,x  ^  u^  the  list  as  Herbert    Oreen.  and  it  was  proved  or 

Beet.  28  (1)  of  '  -^ 

the  Parlia-      admitted  that  the  correct  name  of  the  occupier  of  the 

mentary  and 

Municipal       said  house  was  Herbert  Ambrose  Oreen, 

Act,  1878,  In  a  considerable  number  of    cases  the  Christian 

Bevising         names  of  the  voters  were  omitted  from  or  mis-stated  in 

andmightto^  the  Hst,  and  in  many  cases  the  said  voters  had  made 

alSough  the    ©ither  a  new  claim  or  a  declaration  in  order  to  correct 

nu^a^eo^  such  omissiou  Or  mis-statement. 

ration  Tinder        Herbert  Ambrose  Oreen  had  not  made  a  new  claim  nor 

Beet.  24  of 

the  Act.         a  declaration. 

The  Revising  Barrister  was  asked  to  treat  the 
omission  of  the  second  Christian  name  as  a  ^^  mistake  '' 
in  the  list  within  the  meaning  of  sect.  28,  sub-sect.  1,  of 
the  Parliamentary  and  Municipal  Registration  Act, 
1878,  and  to  correct  it. 

He  held  that  an  omission  was  not  a  mistake  which 
he  was  bound  to  correct  after  objection  had  been  made, 
and  he  declined  to  make  the  correction,  and  struck  the 
name  of  Herbert  Oreen  out  of  the  list. 
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The  names  of  nine  other  persons,  whose  names  were       1905. 
set  out  in  the  Schedule  to  the  case  afterwards  stated,       Qbeek 
were  objected  to  under  similar  oiroumstanoes,  and  were    wimcLTN. 
struck  out  of  the  lists. 

Due  notice  of  appeal  from  this  decision  was  given, 
and  the  Eevising  Barrister  ordered  the  appeals  to  be 
consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision 
of  the  Eevising  Barrister  was  wrong,  and  that  the 
correction  should  have  been  made,  the  register  was  to 
be  amended  by  inserting  the  name  of  Herbert  Ambrose 
Green  with  the  qualification  "  Dwelling-house,  20,  St. 
Peter's  Street,"  in  Division  I.  of  the  said  list,  and  the 
names  of  the  said  nine  other  persons. 

C.  K  JoneSy  for  the  appellant.  This  was  a  mistake 
within  sect.  28,  sub-sect.  1,  of  the  Parliamentary  and 
Municipal  Eegistration  Act,  1878  (a) :  "  He  shall 
correct  any  mistake  which  is  proved  to  him  to  have 
been  made  in  any  list."  It  is  merely  an  inadvertent 
omission  of  one  of  the  names  of  a  person  who  was 
admitted  to  be  the  real  occupier  of  the  qualifying  pre- 
mises. The  Eevising  Barrister  could,  and  ought,  there- 
fore, to  have  corrected  it. 

Lewis  ThomaSf  for  the  respondent.  There  is  no 
evidence  that  Herbert  Ambrose  Green  was  the  same 
person  as  Herbert  Green^  nor  any  evidence  that  Herbert 
Green  was  not  rightly  on  the  list.  One  might  be  a  son 
or  the  father  of  the  other.  The  objector  was  therefore 
placed  in  a  difficulty,  and,  as  Herbert  Ambrose  Green 
was  not  before  the  Eevising  Barrister,  a  declaration 
was  necessaiy  before  that  name  could  be  substituted  on 

(a)  41  &  42  Viet.  cap.  26. 
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1905.  the  register.  (Sect.  24  of  the  Act  of  1878  {a)  and 
qbxbn  Form  M.  of  the  Eegistration  Order,  1895.)  If  the 
Waotlto.  Person  objected  to  goes  before  the  Eevising  Barrister, 
he  can  supply  the  necessary  evidence  to  rectify  the 
omission  or  inaccuracy  under  sect.  28  (6)  of  the  Act ; 
provided,  of  course,  that  it  does  not  involve  a  change  in 
the  description  of  the  nature  of  the  qualification.  Then 
there  is  some  evidence  upon  which  he  can  act.  Except 
by  that  means,  the  only  mode  provided  by  the  Statute  is 
by  a  declaration  under  sect.  24.  But  upon  the  case  as 
stated,  the  Revising  Barrister  means  that  this  omission  is 
not  a  mere  mistake.  That  must  be  because  there  is  a 
want  of  evidence  and  that  he  cannot  say  whether  he  has 
the  right  person  there.  He  caimot,  therefore,  rectify  the 
omission,  the  effect  of  which  might  be  to  put  a  different 
person  on  the  list.  That  would  be  a  larger  change 
than  is  possible  under  sect.  28  (1).  {Foakett  v. 
Kaufman  (b).) 

[Lord  Alverstone,  L.C.J.  That  depends  upon 
the  view  to  be  taken  of  the  Bevising  Barrister's 
finding.  If  he  means  ^^I  have  no  evidence  before 
me  to  identify  the  voter,"  he  cannot  perhaps  rectify 
the  omission.  But  if  he  only  means  '^  I  cannot  treat 
an  omission  as  a  mistake,"  that  is  a  different  thing.] 

His  finding  could  not  have  meant  the  latter,  for  in 
that  case  he  could  have  amended  here.  {Kitchen  v. 
Johnson  {c).) 

[Lord  Alverstone,  L.O.J.  Upon  the  point  that 
the  voter  ought  to  have  gone  under  sect.  24,  and  have 

(a)  41  &  42  VUU  cap.  26. 

(*)  Colt.  466  ;  16  Q.  B,  JD.  279. 

{e)  Ante,  p.  171 ;  (1899)  1  Q,  B,  9.'). 
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made  a  declaration,  the  case  of  Sautter  v.    Roderick       1905. 
{Barker's  Case)  (a)  appears  to  be  oonduflive  agamst  the       gkeew  ~^ 
respondent.]  Wai^tn. 

That  was  a  correction  of  the  voter's  address,  which 
could  always  be  altered.  (Lmkett  v.  Knowles  (b).)  That 
is  not  a  question  of  qualification*  The  personality  of 
the  voter  is  really  a  matter  of  qualification,  or  equally 
as  high.  No  correction  as  to  identity  is  possible,  except 
through  the  procedure  prescribed  by  the  Act.  If  it 
were  otherwise,  objectors  would  be  placed  in  diflBculties 
from  which  the  provisions  of  the  Act  of  1878  are  in- 
tended to  relieve  them.  It  was  necessary  for  the 
Eevising  Barrister  to  be  duly  satisfied  as  to  identity, 
and  he  was  right  in  declining  to  make  this  amendment. 

He  also  cited  Moorhome  v.  Linney  [c)  and  Plant  v. 
Potts  (d). 

Lord  Alverstone,  L.G.J.  I  am  glad  that  Mr. 
Lewis  Thomas  has  argued  this  case  so  fully.  If  we 
had  come  to  the  conclusion  that  the  meaning  of  sect.  24 
of  the  Parliamentary  and  Mimicipal  Registration  Act, 
1878  {e)y  was  that  the  only  means  of  setting  a  mistake 
of  this  kind  right,  without  the  necessity  of  a  voter's 
coming  himself  before  the  Court,  was  by  a  declaration, 
different  considerations  would  have  arisen.  But  if  you 
look  at  the  facts  here,  provision  is  to  be  found  for 
correcting  such  a  mistake  as  this.  It  is  true  that  if 
sect.  24  were  to  be  taken  by  itself,  there  might  be 
some  ground  for  saying,  as  the  section  specifically  deals 
with  the  case  of  a  voter's  name  being  incorrectly  stated, 

(a)  A»U,  p.  36. 

{b)  1  £uiw.  451 ;  2Q.JB.  187. 

(e)  15  Q,  B.  D.  273  ;  63  X.  T.  343. 

(d)  Fox  #  SmUh,  206  ;  (1891)  1  Q.  B,  256. 

(<?)  41  &  42  Viet.  cap.  26. 
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1905.       that  the  omiBsion  of  part  of  a  name  with  no  other  facta 
Qjj^jjj       is  not  a  mistake  within  sect.  28  of  the  Act.      But  that 

WiancLTir  ^  ^^*  ^®  ^^^^^^  *^^  ^®  ^®  ^^*  ohliged  to  apply  that 
narrow  view.  Here  objection  was  taken  on  the  point 
of  the  occupier's  name,  and  formal  notice  of  the 
objection  was  given.  It  is  not  as  if  the  Eevising 
Barrister  had  acted  on  his  own  motion,  or  someone  had 
jumped  up  in  Court  and  said,  "It  is  not  Herbert 
Grreen,  but  Herbert  Ambrose  Ghreen."  But,  objection 
having  been  thus  formally  taken,  it  was  then  proved  or 
admitted  that  the  correct  name  of  the  occupier  who  was 
entered  on  the  list  as  Herbert  Ghreen  was  Herbert 
Ambrose  Ghreen.  Therefore,  as  in  Sautter  v.  Roderick 
{Barker'^ 8  Case)  {a),  in  which  a  similar  point  arose, 
there  was  no  dispute  as  to  the  identity  of  the  occu- 
pier; but  there  was  proof,  or,  what  is  equivalent  to 
proof,  admission  that  his  second  Christian  name, 
"  Ambrose,"  had  been  by  some  mistake  omitted  to  be 
stated  in  the  entry  of  his  name  in  the  list.  It  is  clear 
that  this  position  of  things  was  present  to  the  mind 
of  the  Bevising  Barrister  when  he  stated  this  case,  and 
that  he  meant  to  raise  this  point,  for  this  is  one  of  ton 
cases  that  came  before  him  in  which  similar  omissions 
occurred.  Under  these  circumstances  the  Court  ought 
not  to  cut  down  the  power  of  the  Revising  Barrister 
under  sect.  28  of  the  Parliamentary  and  Municipal 
Begistration  Act,  1878  (i),  to  rectify  what  is  clearly  an 
ordinary  mistake,  because  there  is  another  section  (24) 
of  the  Act  which  gives  a  voter  the  means  of  correcting 
it  in  another  way.  I  am  of  opinion,  therefore,  that 
the  Bevising  Barrister  had  power  and  was  bound  to 
correct  this  mistake,  and  that  in  so  holding  the  Court  is 

(a)  Anto,  p.  36. 

{b)  41  &  42  rtct,  oap.  26. 
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really  following  the  decision  in  Barker^ %  Case,  which  is       1905. 
very  good  sense.    The  appeal  must  be  allowed.  Qbxsh 


V. 

"Wamkltk. 


Wills,  J.  I  agree.  I  think  sect.  24  of  the  Parlia- 
mentary and  Municipal  Eegistration  Act,  1878  (a) 
applies  to  a  number  of  cases,  in  some  of  which  the 
corrections  required  might  be  important  as  amounting 
practically  to  a  new  claim,  while  in  others  they  might 
be  trivial,  being  the  correction  of  mere  slips  or  clerical 
errors  and  therefore  unimportant.  If  in  any  such  case 
a  person  wishes  to  take  steps  himself  to  have  the  error 
corrected,  it  is  reasonable,  if  he  does  not  want  to  attend 
the  Court  himself  for  the  purpose,  that  he  should,  as 
the  law  allows,  send  a  declaration  or  formal  notice  of 
the  mistake  and  of  the  correction  which  he  desires.  If  he 
sets  the  law  in  motion  in  that  way,  sect.  24  requires 
that  he  shall  make  the  declaration  in  the  form  pre- 
scribed. But  that  does  not,  in  my  opinion,  deprive  the 
Revising  Barrister  of  his  power  under  sect.  28  of  the 
Act  to  correct  any  "mistake,"  that  is  to  say,  any 
mistake  which  is  proved  or  admitted  to  be  a  mere  slip 
or  clerical  error.  I  think  the  Revising  Barrister  took 
too  narrow  a  view  of  his  powers. 


Darlino,  J.  I  agree.  It  is  plain  on  the  case  as 
stated  that  it  was  proved  or  admitted  that  the  real 
occupier  was  Herbert  Ambrose  Gfreen,  who  appeared  in 
the  list  described  as  Herbert  Green,  The  amendment 
required,  therefore,  was  only  to  rectify  the  omission  of 
what  was  really  part  of  that  person's  name.     It  waa  no 

(a)  41  &  42  Vict,  cap.  26. 
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1905.       more  a  change  of  the  identity  of  the  person  than  it 
Gbbxs       would  have  been  to  haye  oorreoted  the  spelling  of  his 
__  ^'  name. 

Appeal  allowed. 

Solicitors — For  the  Appellant,  Dof/k^  Devonshire  Sf  Co. 
For  the  Eespondent,  Milner  8f  Bick/ord. 
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Kent  and  Another,  Appellants ;  Fittall,  1905. 

Respondent.  nov.i,u,u. 


The  criterion 
-whether  the 
oocupier  of 


a  Court  held  to  revise  the  lists  of  voters  for  separate 

rooms  in  a 


the  parliamentary  borough  of  DevonporL  Henry  l^ouae  where 

^  "^  ^  -^  no  aemces 

Hartnell  duly  objected  to  the  name  of  Frank  Herbert  are  rendered 

,  .  .   .  by  the  land- 

being  retained  in  the  occupiers'  list  (Division  I.)  for  the  lord  is  a 

parish  of  Devonport  on  the  ground : —  occupying 

tenant  is  not 

"  That  you  have  not  occupied  as  owner  or  tenant  the  the  reddenoe 
.  of  the  land- 

premises  named  in  the    said    list    for   twelve  lord  bat  the 

months  immediately  preceding   July  15th  in  him  of  the  ^ 

i-i.  99  control  over 

thiayear.'  thepremiseB 

80  occupied. 

The  facts,  as  set  out  in  the  case  afterwards  stated  by  ^f  ^parato 
the  Eevising  Barrister,  were  as  f  oUows :—  "^^Z  in^ 

Frank  Herbert  occupied  as  his  residence,  and  had  so  house  at 
done  for  the  necessary  qualifying  period  under  a  verbal  J^S  t^e^^ 
hiring  agreement  from  week  to  week  at  a  rent  of  ^^^^ 
3«.  8rf.  per  week,  one  unfurnished  tenement  room  on  o^o^pation 
the  third  floor  of  a  house,  No.  8,  Morice  Square,  such  respectiye 

^  tenements, 

room  constituting  a  separate  dwelling,  and  being  used  together  with 
by  him  for  all  purposes  of  living,  and  being  separately  necessary 
occupied  by  him  as  a  dwelling  or  dwelling-house,  and  staircases, 
he  had  let  to  him  therewith  such  use  of  the  passages  ^commoB^of 
and  staircases  as  was  necessary  and  convenient  to  the  ^^^o7Se 
access  to  and  enjoyment  of  the  said  dwelling.  lanSbrd^^^ 

resided  in  a 
set  of  rooms  in  the  house  in  the  same  way  as  the  oooupiera  of  the  other  tenements, 
and  was  in  no  different  position  than  if  he  were  not  the  landlord.  His  use  of  the 
parts  used  in  common  was  identical  with  that  of  the  other  occupiers.  No  serTioe 
was  rendered  by  him,  nor  did  he  reserve  or  exercise  any  right  of  control  or  master- 
ship over  the  seod  premises.  Beldf  that  such  tenants  were  not  lodgers,  but  occupying 
tenants,  and  entitled  to  be  placed  on  the  list  as  inhabitant  occupiers. 
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1905.  Frank  Herbert^ %  landlord  was  one  C.  J.  Weevil^  to 

Keht  whom  the  said  premises,  8,  Morioe  Square,  were  demised 
JPnriix.      ^^  ^  yearly  tenancy  by  the  owner. 

The  said  C.  J.  Weevil  resided  in  a  separate  and 
independent  tenement  or  set  of  rooms  upon  the  said 
premises. 

There  were  four  other  occupiers  under  agreements  of 
hiring  with  the  said  C.  J.  Weevil  residing  upon  the 
said  premises  under  exactly  similar  conditions  as  the 
said  Fra7ik  Herbert^  save  that  their  tenements  were 
upon  different  floors,  and  the  nimiber  of  rooms  occupied 
varied.  There  w«w  also  let  to  the  said  Frank  Herbert^ 
and  the  other  said  occupiers,  the  use  in  common  of  the 
court-yard,  W.C,  and  wash-house  situate  therein. 

The  said  C,  J.  Weevil  occupied  a  set  of  rooms  simi- 
larly with  the  other  occupiers  of  the  said  house,  and  so  far 
as  their  relationship  inter  se  as  residents  was  concerned, 
the  said  C.  J,  Weevil  occupied  no  different  position 
than  he  would  it  he  were  not  the  landlord. 

The  said  Frank  Herbert  had  the  exclusive  occupation, 
use,  and  enjoyment  of  his  said  room  or  dwelling,  and 
the  said  landlord  neither  did  nor  had  by  agreement  or 
otherwiBe  any  right  to  enter  or  in  any  way  interfere 
with  or  exercise  any  control  or  dominion  over  the  said 
room,  or  the  joint  user  of  the  portion  of  the  said  pre- 
mises so  used  in  common  as  aforesaid,  nor  had  he  any 
personal  relationship  with  the  said  Frank  Herbert^  nor 
did  he,  nor  had  he  any  right  to,  exercise  any  control  or 
dominion  over  him  in  his  occupation  and  uiser  aforesaid. 

The  said  landlord's  use  of  and  right  of  control  over 
the  parts  of  the  said  premises  so  used  in  common  as 
aforesaid  was  identical  with  that  of  his  tenants,  and  he 
did  not  reserve  to  himself  or  exercise  any  right  of 
general  control  or  dominion  or  mastership  over  the  said 
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premisefl.  The  deanaing  of  the  said  passages  and  stair- 
oases  was  shared  in  oommon  by  those  using  the  siame, 
and  no  servioe  was  rendered  by  the  said  landlord  to  his 
said  tenants. 

The  said  JFVanA;  Eerbert  had  a  key  which  enabled  him 
at  all  times  to  open  the  front  door  and  obtain  aooess  to 
the  said  house  and  his  dwelling  aforesaid,  and  the  land- 
lord resenred  to  himself  no  right  to  otherwise  fasten 
such  door* 

The  landlord  was  obliged  by  his  contract  with  the 
owner  to  keep  the  said  premises  in  repair. 

The  said  house  was  rated  as  a  whole  in  the  name  of 
the  said  (7.  J.  Weevil^  who  had  duly  paid  the  rates 
therefor,  and  whose  name  appeared  as  the  rated  occupier 
in  the  rate  book.  The  said  Frank  Herbert  was  not 
rated  and  had  never  demanded  or  been  required  to  be 
rated  in  respect  of  his  dwelling  aforesaid. 

His  name  appeared  upon  tbe  rate  book  for  October, 
1904,  in  a  column  which  was  numbered  24,  as  appeared 
upon  the  copy  sheet  from  the  rate  book  which  was 
annexed  to  the  case  stated  by  the  Bevising  Barrister. 
It  did  not  appear  in  the  rate  book  for  April,  1905. 
Copies  of  these  rates  were  also  annexed  to  the  case. 

The  names  of  2,595  others  on  the  occupiers'  list 
(whose  names  and  places  of  abode  as  appearing  in 
column  n.  of  the  list  were  set  out  in  Schedules 
1  and  2  attached  to  the  case)  were  objected  to  under 
similar  circumstances,  save  that  the  number  of  rooms 
constituting  the  separate  dwelling  in  each  case  varied 
from  1  to  2,  to  3,  to  4  as  the  case  might  be,  and  floors 
upon  which  they  were  situate  were  different,  and  save 
that  as  regards  the  persons  objected  to  in  the  township 
of  EaBt  Stanehouse  (where  the  objections  related  only  to 
the  parliamentary  franchise)  their  names  appeared  upon 


1905. 


ESNT 

V. 

Fetiall. 
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1905.  ^0  n^o  l>ook  as  oooupiers  together  with  the  landlord's 
Kbit  name,  who  alone  was  the  person  actually  rated  and 
FnTALL.  P^7^fi»  ^^  ^  respect  of  the  particular  house,  and 
save  that  in  some  cases  the  resident  landlord  was  him- 
self the  owner  of  the  premises,  and  save  that  the  terms 
of  the  demises  to  the  resident  lessee  landlord  might 
vary  in  length,  and  save  that  where  two  or  more  rooms 
were  occupied  by  one  person  they  sometimes  did  not 
directly  inter-communicate  nor  were  they  always  on  the 
same  floor. 

But  the  above-mentioned  distinctive  ciroumstances 
were  admitted  by  both  sides  to  be  and  were  treated  by 
the  Revising  Barrister  as  being  immaterial  so  far  as 
concerns  the  principle  covering  the  various  cases.  A 
copy  of  the  rate  for  the  East  Stonehome  parish  was 
annexed  to  the  case  stated  by  the  Revising  Barrister. 

It  was  contended  for  the  appellants  that  the  said 
Frank  Herbert  was  not  an  inhabitant  occupier  of  a 
dwelling-house  as  tenant  or  owner,  but  a  lodger  by 
reason  of  an  alleged  control  or  right  of  control  on  the 
part  of  the  resident  landlord  and  by  reason  of  the 
said  tenement  not  being  separately  rateable. 

The  Revising  Barrister  held  such  contention  to  be 
wrong,  and  found  that  neither  in  fact  nor  in  law  was 
there  on  the  part  of  the  said  landlord  any  general 
control  or  right  thereto  over  the  said  house  or  its 
occupants,  and  that  the  relative  position  of  the  said 
occupants  to  the  landlord  was  the  same  as  if  he  did  not 
reside  upon  the  premises,  and  that  in  fact  and  in  law 
the  said  tenement  dwellings  were  separately  rateable, 
and  he  decided  that  the  said  Frank  Herbert  was  an 
inhabitant  occupier  of  a  dwelling-house  and  entitled  to 
be  upon  Division  I.,  and  allowed  his  name  and  that  of 
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I 


the  2)695  other  persons  to  stand  upon  such  oooupiers'        1905. 


list  (Division  L).  Kbnt 


y. 


Due  notice  of  appeal  from  this  decision  was  given  in     fxttIll. 
each  case  and  the  appeals  were  ordered  to  be  con- 
solidated. 

If  the  Court  be  of  opinion  that  the  Eevising 
Barrister's  decision  was  wrong,  then  the  register  was 
to  be  amended  bj  expunging  the  said  names  from  the 
said  lists. 

Dickens^  K  C,  and  JF.  H.  Clay^  for  the  appellant.  The 
question  is  whether  the  persons  whose  votes  are  in 
question  (and  there  are  2,595  other  votes  depending 
upon  this  case)  are  lodgers  or  inhabitant  occupiers  P  It 
is  submitted  that  the  Eevising  Banister  was  wrong 
upon  the  facts  stated  by  him  in  holding  that  they  were 
inhabitant  householders.  The  fact  that  the  landlord 
did  not  maJke  any  provision  with  regard  to  control  of 
the  premises  is  immaterial,  and  does  not  affect  the  legal 
position.  The  true  proposition,  which  is  to  be  gathered 
from  decisions  in  the  Court  of  Appeal,  is  that  when  a 
landlord  lets  out  rooms,  giving  a  right  of  ingress  and 
egress  to  the  people  to  whom  he  lets  them,  and  resides 
in  the  house  himself,  and  retains,  as  legally  he  must 
under  those  circumstances,  the  possession  of  the  rest  of 
the  house,  then  those  persons  are  lodgers.  This  is  an 
ordinary  house,  with  the  usual  staircase  and  rooms,  and 
not  distinct  flats,  which,  though  under  the  same  roof, 
are  really  separate  dwelling-houses  in  structure  and 
character,  superimposed  on  one  another.  The  difficulty 
arises  from  the  legislature  having  called  a  thing  that 
which  it  is  not,  viz.,  in  enacting  that  ^'  separate  dwelling- 
house  may  be  part  of  a  dwelling-house  separately 
occupied."     The  case  finds  that  the  occupier  ''  has  let 

ll2 
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1905.      to  him  therewith"  {%.e.j  with  his  room)  ''suoh  use  of 
^^j^       the  passages  and  staircases  as  is  necessary  and  oonr 
P^-         venient  to  the  access."     There  is  no  demise  of  the 
passages  or  staircases.     Therefore  the  possession  and 
legal  control  remains  in  the  landlord.     The  landlord 
residing  in  the  house  and  retaining  legal  possession  and 
control  of  the  passages  and  staircases,  the  occupiers  of 
rooms  with  such  rights  of  access  axe  only  lodgers.     If 
he  does  not  reside  and  keeps  no  control,  then  persons 
occupying  rooms  let  to  them  are  not  lodgers  with  him. 
If,  however,  he  put  a  servant  in,  so  as  to  keep  control 
over  the  house,  he  may  make  them  lodgers,  it  bdng  a 
question  of  fact  in  such  a  case  whether  there  is  suffi- 
cient control.    But  if  he  himself  resides,  then  the  legal 
control  which  must  be  in  him  is  quite  sufficient,  without 
its  being  necessary  for  him  to  prescribe  any  regulations 
for  control.     This,  it  is  contended,  is  the  position  here. 
It  is  not  the  case  of  the  landlord  demising  all  the  other 
parts  of  the  house,  rooms,  passages  and  staircases,  and 
retaining  for  himself  only  a  room  in  which  he  lives  on 
no  different  footing  from  that  of  the  occupiers  of  other 
rooms.    Here  he  resides,  not  in  a  room,  but  in  the 
house,  and  this  is  the  distinction.    The  use  in  common 
of  the  wash-house  and  other  conveniences  is  imma- 
terial, for  that  is  consistent  with  either  occupation  or 
lodging. 

[LoBD  Alvebstone,  L.C.J.  Does  not  your  conten- 
tion lead  to  this  strange  result :  that  if  the  landlord  has 
eight  houses,  all  of  which  he  lets  out  in  this  way,  but 
resides  himself  in  one,  the  tenants  in  seven  are  occupiers^ 
but  in  the  eighth,  are  lodgers  P] 

Yes.  It  is  an  anomaly.  But  the  Act  of  Parliament 
has  oreated  it.    It  is  unavoidable.    It  is  not  neoessaiy 
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to  dwell  upon  the  referenoe  to  the  key  in  paragraph  9        1905. 
of  the  case.     Before  the  oases  decided  in  1881  and       jt^^ 
1882,  there  had  been  much  contention  as  to  the  import-      pnrALL. 
anoe  of  the  key.    But  in  the  case  in  which  all  those 
oases  are  cited,  all  the  judges  came  to  the  conclusion 
that  the  matter  of  the  key  was  really  immaterial  one 
way  or  the  other.     {Bradley  v.  Baylk  {a).) 

The  statutes  and  sections  upon  which  the  householder 
and  lodger  qualifications  depend,  are  the  following : — 

The  household  qualification  is  contained  in  the 
Eepresentation  of  the  People  Act,  1867(6),  sect.  3: 
^^Eyery  man  shall,  in  and  after  the  year  1868,  be 
entitled  to  be  registered  as  a  yoter,  and,  when  registered, 
to  vote  for  a  member  or  members  to  serve  in  Parliament 
for  a  borough  who  is  qualified  as  follows: "  Sub-sect.  2 : 
"  Is  on  the  last  (c)  day  of  July  in  any  year,  and  has 
during  the  whole  of  the  preceding  twelve  calendar 
months  been  an  inhabitant  occupier,  as  owner  or  tenant, 
of  any  dwelling-house  within  the  borough." 

By  sect.  4  of  the  Act :  "  Every  man  shall,  in  and 
after  the  year  1868,  be  entitled  to  be  registered  as  a 
voter,  and,  when  registered,  to  vote  for  a  member  or 
mCTibers  to  serve  in  Parliament  for  a  borough  who  is 
qualified  as  follows :  '^  Sub-sect.  2 :  ''  As  a  lodger  has  occu- 
pied in  the  same  borough  separately  and  as  sole  tenant  for 
the  twelve  months  preceding  the  last  (c)  day  of  July  in 
any  year  the  same  lodgings,  such  lodgings  being  part 
of  one  and  the  same  dwelling-house,  and  of  a  clear 
yearly  value,  if  let  unfurnished,  of  10/.  or  upwards." 

Sect.  7  of   the  Act  provides  that:   "Where   the 


(a)  CoU.  163  \%Q.B.  D.  195. 

{b)  30  &  31  VicL  cap.  102. 

le)  Now  the  15th ;  41  &  42  Vict.  cap.  26,  sect.  7. 
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1905.  dweUing-house  or  tenement  shall  be  wholly  let  ont  in 
y„^  apartments  or  lodgings  not  separately  rated,  the  owner 
FiTTALL.  ^^  ^^^  dweUing-house  or  tenement  shall  be  rated  in 
respect  thereof  to  the  poor  rate." 

By  sect.  61  of  the  Act:  ^^Dwelling-house  shall 
include  any  part  of  a  house  occupied  aa  a  separate 
dwelling-house,  and  separately  rated  to  the  relief  of  the 
poor." 

By  sect.  5  of  Parliamentaiy  and  Municipal  Regis- 
tration Act,  1878  (a) :  ''  In  and  for  the  purposes  of  the 
Representation  of  the  People  Act,  1867  (6),  the  term 
*  dwelling-house '  shall  include  any  part  of  a  house 
where  that  part  is  separately  occupied  as  a  dwelling ; 
and  the  term  *  lodgings '  shall  include  any  apartments 
or  place  of  residence,  whether  furnished  or  unfurnished, 
in  a  dwelling-house. 

"  For  the  purposes  of  any  of  the  Acts  referred  to  in 
this  section,  where  an  occupier  is  entitled  to  the  sole 
and  exclusive  use  of  any  part  of  a  house,  that  part  shall 
not  be  deemed  to  be  occupied  otherwise  than  separately 
by  reason  only  that  the  occupier  is  entitled  to  the  joint 
use  of  some  other  part. 

''The  interpretation  contained  in  this  section  of 
'  dwelling-house '  shall  be  in  substitution  for  the  inter- 
pretation thereof  contained  in  sect.  61  of  the  Repre- 
sentation of  the  People  Act,  1867  (6),  but  not  so  as  to 
affect  any  of  the  other  provisions  of  the  said  Act  relating 
to  rating."  This  section  did  away  with  the  require- 
ment of  separate  rating  as  a  basis  of  qualification  for 
the  franchise. 

By  sect.  3  of  the  Representation  of  the  People  Act, 


(a)  41  &  42  net.  oap.  26. 

(b)  30  &  31  Vict.  oap.  102. 
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1884  (a) :  '^  Where  a  man  himself  inhabits  any  dwelling-        1 905. 
house  by  virtue  of  any  office,  service  or  employment,       Kbot 
and  the  dwelling-house  is  not  inhabited  by  any  person      ftctall. 
under  whom  such  man  serves  in  such  office,  service  or 
employment,  he  shall  be  deemed,  for  the  purposes  of 
this  Act  and  of  the  Eepresentation  of  the  People  Acts, 
to  be  an  inhabitant  occupier  of  such  dwelling-house  as  a 
tenant."    It  is  submitted  that  this  provision  recognises 
and  applies  to  the  service  franchise  thereby  created  the 
principle  to  be  found  in  previous  decisions  as  to  the 
lodger  franchise,  namely,  that  the  residence  or  non- 
residence  of  a  landlord  is  a  cardinal  point  to  consider  in 
detemuning  whether  an  occupation  is  that  of  lodger  or 
householder. 

By  the  Begistration  Act,  1885  (6),  sect.  18,  it  is 
provided:  ''The  forms  and  instructions  contained  in 
the  second  and  third  schedules  to  this  Act  shall  be  used 
and  observed  in  all  cases  to  which  they  apply,  and  shall 
be  substituted  in  all  such  cases  for  the  forms,  instruc- 
tions and  directions  contained  in  the  schedules  to  the 
Parliamentary  Eegistration  Act,  1843  (c) ;  the  County 
Voters  Eegistration  Act,  1865  (d) ;  the  Eepresentation 
of  the  People  Act,  1867 "  {e).  This  applies  both  to 
counties  and  boroughs,  because  the  household  franchise 
was  extended  to  counties  in  1884(a).  These  forms 
were  re-enacted  by  the  Eegistration  Order,  1895.  The 
Form  (A)  of  the  "  Forms  for  Occupation  Electors  in 
Parish  in  a  Parliamentary  Borough  "is  headed:  "Form 
of  Eequisition  by  Overseers  requiring  names  of  Inhabi- 


(a)  48  Viet.  cap.  3. 

(b)  48  Viet,  cap.  15. 
(e)  6  Viet.  cap.  18. 

{d)  28  &  29  Viet.  cap.  36. 
(e)  30  &  31  Viet,  cap.  102. 
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1905.       tant  Oooupiers";  that  is  to  saj,  the  names  of  persons 
KsHT        who  are  entitled  as  inhabitant  ooonpiers.    "  To  E.  F- 
YmMjju      You  are  hereby  required  to  fill  up  accurately  the  under- 
written form:  .  .  . 

"  Form  of  Bbturn. 


1. 

FnuMrly  in  rMp6ct  of 

i^«h  the  penom  making 

the  retam  is  rated 

[or  liable  to  be  lated, 

•    or  oocapier]. 


2. 

Sitaation  or  deecription 

of  erery  dwelling-honee, 

as  oeflned  bj  the 

Bepreeentatton  of  the 

People  AotB,  f onning 

part  of  the  nroperty  m 

first  ooinmn. 


3. 

Bnmanie  and  other  name 
of  eroiy  tomb,  who  wm,  on 
the  fifteenth  day  of  Jnly 
last,  and  has  been  up  to 

the  date  of  the  retain, 

an  inhabitant  ooenpier  of 

anr  dweUiiw-house 

in  the  second  oolmnn." 


Among  the  "Instructions''  appended  to  the  Form 
No.  16  is:  "If  the  landlord  of  a  house  let  out  in 
separate  tenements  lives  in  the  house,  he  must  not 
return  the  names  of  the  occupiers  of  tenements  in  that 
house." 

It  is  submitted  that  this  form,  prescribed  in  1885, 
and  continued  since,  recognises  what  appears  to  have 
been  laid  down  in  cases  decided  in  1881,  namely,  that 
where  a  landlord  resides,  the  occupiers  of  tenements  in 
the  house  are  not  inhabitant  occupiers  for  the  purpose 
of  the  franchise,  and  ought  not  to  be  included  in  the 
return  as  such.  In  Toms  y.  Luckett  (a)  it  was  held 
that "  one  who  has  the  exclusive  occupation  of  apart- 
ments in  a  house,  at  a  rent,  having  the  key  of  the 
outer  door,  and  free  and  uncontrolled  access  thereto  at 
all  times,  the  landlord  occupying  a  portion  of  the 
premises,  but  not  rmding  therein,  is  entitled  to  be 
registered  as  tenant  of  a  building  within  the  2  Wm.  IV. 
cap.  45,  sect.  27."  There  it  was  said  "  the  question 
depends  upon  whether  or  not  the  owner  of  the  house 

(a)  2  Lvl\x>,  19  ;  6  C.  B,  23. 


V  BDWABD  VII.  427 

residdB  upon  the  premiBes,  retaining  his  quality  of       1905. 
master  and  reserving  to  himself  the  general  control  and       ^Erar 
dominion  over  the  whole  "  (per  Maule^  J.).    The  effect     p^^J^^ 
of  the  judgments  in  that  case  seems  to  be  that  if  a 
landlord  resides  in  the  house,  not  merely  having  a  room 
like  other  people,  but  having  the  whole  house  his  own 
except  the  right  of  passage  to  the  rooms  he  has  let, 
under  those  circumstances   he  controls  the  house  as 
master ;  but  if  he  merely  occupies  and  is  not  master  in 
that  sense,  evidence  is  required  to  show  that  he  does 
exercise  such  control  as  will  make  the  occupier  of  rooms 
in  the  house  a  lodger  and  not  a  tenant. 

In  1881,  the  question  was  considered  in  three  cases 
discussed  together :  Bradley  v.  BaylU^  Morfee  v.  Novis^ 
and  Kirby  v.  Biffen  (a).  The  same  point  arose  in  each, 
viz.,  whether  the  voters  were  lodgers  or  inhabitant 
householders  P  It  is  submitted  that  the  second  of  these 
(Morfee  v.  Novis)  is  a  dear  authority  for  the  contention 
of  the  appellant.  In  Bradley  v.  Baylia  the  landlord 
rented  the  entire  house,  and  resided  there  during  the 
qualifying  year,  and,  subject  to  the  occupation  by  the 
tenant  of  his  one  room  and  right  of  access  thereto, 
exercised  a  general  control  over  the  whole  house,  but  ren- 
dered no  service  by  himself  or  any  servant.  TheBevising 
Barrister  and  the  Court  of  Appeal  on  those  facts  held, 
that  the  occupation  of  the  tenant  of  the  room  was  that 
of  lodger.  In  Morfee  v.  Novis^  Morfee  was  the  occupier 
of  two  rooms  in  which  he  and  his  wife  lived,  his  land- 
lord resided  in  all  the  rest  of  the  house,  the  landlord  and 
the  tenant  each  had  a  key  of  the  outer  door,  and  there 
was  a  wash-house  which  they  used  in  common.  There 
was  no  attendance  or  service  supplied  or  rendered. 

(a)  CoU.  168 ;  8  Q.  £.  D.  196. 
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1905.       ^^  Bevising  Banister  was  of  opinion  that  though 
^^j^        Morfee  had  the  exclusive  use  of  the  two  rooms,  yet  the 
p^-  landlord  had  suoh  an  occupation  of  the  entire  house  as 

would  entitle  '^^'^  to  maintain  trespass  in  respect  of 
any  part  of  the  house,  including  the  rooms  oooupied  by 
Morfeej  and  that,  therefore,  Morfee  was  not  an  oooupier 
of  a  dwelling-house,  but  a  lodger  only.  The  Court  of 
Appeal  upheld  that  view.  It  is  submitted  that  that 
case  is  identical  with  the  present,  where  the  landlord 
occupies,  in  exactly  the  same  way,  all  the  rest  of  the 
house  except  that  which  is  let  out  in  apartments. 


[Darling,  J.  If  one  of  the  tenants  went  out,  would 
his  room  be  yacantP  Would  not  the  landlord  be  in 
occupation  of  it  P] 

Yes,  it  is  submitted  he  would.  That  was  the  view 
expressed  by  Brett  j  L.J.^ia  Bradley  v.  Bay  lis  (a).  But 
in  the  subsequent  case  of  AnketiU  v.  BayUs  (6),  the 
Court  of  Appeal  only  accepted  the  proposition  to  the 
extent  that  this  woidd  be  the  result  if  the  landlord  had 
gone  in  and  resided  there.  Upon  the  facts  stated  by 
the  Bevising  Banister  here,  the  position  of  the  landlord 
is  the  same  as  in  Morfee  v.  Nom  {a).  He  occupies  all 
the  rest  of  the  house  which  is  not  let  out.  He  has 
control  over  the  whole.  A  right  of  way  over  staircase 
and  passage  is  not  occupation.  The  several  tenants  could 
not  interfere  with  trespassers  thereon.  The  tenant 
could  not  set  up  a  joint  tenancy  as  an  answer  to  an 
action  by  the  landlord  for  damage  to  the  passage  or 
staircase. 

(a)  CoU.  163 ;  8  Q.  ^.  1).  195. 
(h)  CoU.  305  ;  10  Q.  B.  2).  587. 
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Kirby  v.  Biffen  {a)  shows  the  contrast  in  the  position  1905. 
where  the  landlord  does  not  reside.  "  The  landlord  did  kjsnt 
not  reside  in  the  house  nor  .  .  .  did  he  hy  himself  or  i»ittai.l. 
his  servants  retain  the  control  and  dominion  over  the 
house  or  any  part  of  it,  or  render  any  services  to  any  of 
the  tenants."  There  it  was  held  that  the  tenant  occupied 
the  rooms  as  an  occupjring  tenant.  It  is  conceded  that 
is  right,  for  if  the  landlord  lets  out  the  whole  and  does 
not  reside  himself  nor  exercise  control,  the  tenants  are 
occupiers.  On  the  other  hand,  if  he  resides  and  has 
control,  they  are  lodgers.  And  if  he  does  not  reside, 
but  does  exercise  control,  then  it  is  a  question  of  degree 
whether  he  exercises  such  control  as  to  retain  the 
mastership  of  the  house.  That  is  the  result  of  these 
decisions.  Here,  it  is  true,  the  Bevising  Barrister  has 
found  in  paragraph  13  of  the  case  that  the  landlord  has 
no  control.  But  that  is  only  an  inference  of  law  and  is 
wrong,  for  upon  the  whole  case  as  stated  hy  him  it  is 
dear  that  the  landlord,  Weevily  has  the  legal  control  and 
possession  of  the  whole  of  the  rest  of  the  house. 

Upon  the  authority  of  the  English  cases,  therefore,  it 
is  submitted  that  these  persons  are  lodgers. 

It  was  after  these  decisions  that  the  Forms  and 
Instructions  issued  imder  the  Eegistration  Act,  1885, 
and  continued  by  the  Eegistration  Order,  1895,  specified 
that  in  the  return  (b)  to  be  made  by  the  landlord  as  to 
the  inhabitant  occupiers  on  the  premises,  he  is  not  to 
insert  them  in  cases  where  he  himself  lives  in  the  house. 

In  the  Irish  case  of  Hogan  v.  8terreU{c)  it  was 
pointed  out  by  the  Irish  Court  of  Appeal  that  this  form 
and  instruction  is  an  absolute  recognition  by  the  legis- 

(a)  Colt.  168;  8  Q.  J7.  2).  196. 
(h)  Third  SeMed.,  Form  A. 
(e)  20  L.  S.  Ir.  344, 
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1905.       latare  of  the  preTiotis  deoisioiis  in  the  English  Court  of 

Trw»«n  Appeal,  and  is  framed  upon  them. 
FnTAii.  M^Lau^hlin  v.  Chambers  (a),  another  Irish  case,  which 
no  doubt  will  be  relied  upon  by  the  respondent,  is,  it  is 
submitted,  quite  consistent  with  the  appellant's  oonten- 
tion.  The  head-note  is :  "  Where  the  Eevising  Barrister 
finds  as  a  fact  that  a  voter  .  .  .  separately  occupied  as 
a  separate  dwelling-house  two  rooms  on  a  flat  in  a 
tenement  house,  having  the  exclusive  control  of  the 
said  rooms  and  the  use  of  the  stairs,  yard,  &c.  in  com- 
mon with  the  other  inmates  of  the  tenement  house,  the 
fact  that  the  landlord  also  resided  in  the  house  does  not 
per  «6  as  a  matter  of  law  disfranchise  the  voter.  When 
the  inmates  of  such  a  house  are  otherwise  duly  qualified, 
in  order  to  deprive  them  of  the  franchise  as  inhabitant 
householders,  the  landlord  must  so  reside  upon  the 
premises  as  to  retain  his  quality  of  master." 

That  decision  does  not  apply  to  the  facts  of  this  case. 
It  is  quite  consistent.  All  it  means  is  that  in  the  cafle 
of  flats — and  there  it  wcus  a  case  of  flats  in  a  tenement 
house — or  where  there  are  other  circumstances  which 
rebut  the  presumption  arising  from  residence  by  the 
landlord,  the  mere  fact  of  such  residence  is  not^>^  m 
su£Bcient  to  deprive  the  occupier  of  the  franchise  as 
inhabitant  householder.  In  this  case,  upon  the  facts  as 
stated,  the  character  and  position  of  the  landlord  as 
master  is  established.  "The  control  retained  in  fact  was 
control  over  the  house  as  master,  and  the  Bevising 
Barrister  was  bound  to  find  upon  those  facts  that  these 
persons  were  lodgers  and  not  inhabitant  occupiers. 

Foote^  K.Cf  and  RicketU  for  the  respondent. 
With  regard  to  the  findings  of  the  Eevising  Barrister 

(a)  Appendix,  p.  ii;  (1896)  2  Ir.  H.  497. 
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npon  whioh  it  has  been  oontended  that  it  was  not  open       1905. 
to  him  to  come  to  the  oonolnsion  he  has  formed,  it  is       ^^ 
dear  that  in  stating  the  facts  as  set  out  in  paragraphs  6,      YmiLL 
7 J  8  and  9,  he  has  followed  as  closely  as  he  could  the 
Irish  case  of  McLaughlin  y.  Chambers  (a). 

[Lord  Alverstone,  L.G.J.  I  feel  great  difficulty 
in  distinguishing  this  case  from  the  cases  decided  by 
the  Court  of  Appeal,  if  it  is  conceded,  as  I  think  it 
clearly  is,  that  these  are  only  ordinary  houses  with  the 
usual  staircase  and  rooms  o£E  it.] 

It  is  not  suggested  that  these  are  not  ordinaiy 
houses.  The  point  is  that  the  circumstances  with 
regard  to  control  are  as  the  Bevising  Barrister  has 
found  them,  and  that  he  is  not  bound  to  find  as  a 
matter  of  law  that  because  the  landlord  has  not  demised 
the  passages  and  staircase,  his  residence  on  the  premises 
makes  the  position  of  the  other  inhabitants  that  of 
lodgers.  That  is  really  the  decision  in  WLaughlin  y. 
Chambers  (a) .  Then,  so  far  as  it  turns  upon  the  question 
of  control,  the  argument  for  the  appellant  would  have 
just  the  same  weight  if  the  landlord  lived  elsewhere. 
For,  demising  the  rooms  in  the  same  way,  he  would 
only  give  right  of  passage  and  ingress  and  egress 
where  necessary,  and  would  similarly  retain  his  own 
right  to  enter  into  the  passages  and  staircases.  The 
person  to  sue  for  trespass  would  in  that  case  also  be  the 
landlord.  Therefore  that  cannot  be  the  test.  In 
Bradley  v.  Baplts  {b)  the  real  test  is  put  by  Jessely  MM. 
He  says  that  many  cases  fall  on  doubtful  ground,  and 


(a)  Appendix,  p.  tt ;  (1896)  2  Ir.  B.  497. 
{b)  ColUUd;  SQ.  S.J).  196. 
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1905.  then  he  puts  the  extreme  case  of  a  lodger,  in  respeot  of 
Tr„^  unf umiflhed  lodgings :  "  Where  the  owner  of  the  house 
FnTALL  ^^®  ^^*  ^®*  *^®  whole  of  it,  but  retains  a  part  for  his 
own  residence,  and  reiddes  there,  and  where  he  does  not 
let  out  the  passages,  staircase,  and  outer  door,  but  gives  to 
the '  inmates '  .  .  .  merely  a  right  of  ingress  and  egress, 
and  retains  to  himself  the  general  control,  with  the  right 
of  interfering — I  do  not  mean  an  actual  interference,  but 
a  right  to  interfere,  a  right  to  turn  out  trespasses "  (a). 
Therefore  the  extreme  case  put  by  Jessel^  M.B.y  only 
applies  to  cases  where  the  landlord  retains  to  himself 
the  general  control.  Now,  if  the  question  of  general 
control  is  one  of  fact,  as  it  is  submitted  it  is,  and  so  far 
as  it  is  a  question  of  fact,  the  Bevising  Barrister  has 
excluded  it  and  found  it  against  the  appellant.  To 
succeed,  the  appellant  must  show  that  the  Bevising 
Barrister  was  bound  to  find  that  these  people  were 
lodgers.  Against  that,  it  is  contended  that  the  Bevising 
Barrister  might  find  either  way,  and  all  that  has  to  be 
established  is  that  he  was  not  bound  to  find  that  they 
were  lodgers.  That  is  exactly  the  decision  in  McLaughlin 
V.  Chambers  (b).  The  next  case  put  by  Jeasely  M.R.y  in 
Bradley  v.  Bay  lis  (c),  is  the  extreme  the  other  way: 
"  Now  I  take  another  case,  where  the  landlord  lets  out 
the  whole  of  the  house  into  separate  apartments  and 
lets  out  each  floor  separately  so  as  to  demise  the 
passages,  reserving  simply  to  each  inmate  of  the  upper 
floors  the  right  of  ingress  and  egress  over  the  lower 
passages,  but  parts  entirely  with  the  whole  legal  owner- 
ship, for  the  term  demised,  and  retains  no  control 
over  the  house ;  there,  in  my  opinion,  the  inmates  are 


(a)  8  Q.  JB.  2>.  at  p.  219. 

(b)  Appendix,  p.  ii  ;  (1896)  2  Ir,  B,  497. 
(e)  CoU.  163 ;  SQ,B.  D.  196. 
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oooapying  tenants,  and  are  capable  of  being  rated  as       1905. 
suoh.    That  is  an  extreme  case  on  the  other  side.       ^^^ 
There  will  be  an  immense  number  of   intermediate      j^utall 
oasesy  which,  as  I  said  before,  can  only  be  dealt  with  as 
they  arise  "  («). 

[Lord  Alyerstone,  L.C  J.  If  the  Eevising  Bar- 
rister has  f oond,  as  a  fact,  that  there  was  no  control,  the 
argument  is  open  to  you.  But  if  he  has  only  stated 
facts  from  which  legal  inferences  may  be  drawn,  then 
it  is  important  to  consider  all  the  circumstances  and 
conditions.  I  should  have  thought  the  fact  that  these 
are  all  weekly  tenancies  was  not  unimportant.  That 
does  not,  of  course,  prevent  a  person  from  getting  the 
franchise,  but  it  is  important  on  the  question  of  control 
when  you  have  several  of  these  tenants  in  one  house.] 

It  is  submitted  that  the  Eevising  Barrister  has  found 
no  control  in  fact,  and  in  clear  and  apt  words :  '^  The 
said  Charks  John  Weevil"  (that  is,  the  landlord)  " occu- 
pies a  set  of  rooms  similarly  with  the  other  occupiers  of 
the  said  house,  and,  so  far  as  their  relationship  inter  ae 
as  residents  is  concerned,  occupies  no  different  position 
than  he  would  if  he  was  not  the  landlord."  That  is  to 
meet  an  expression  in  McLaughlin  v.  Chambers  (6),  and 
to  negative  the  existence  of  the  personal  relationship 
which  is  said  to  be  involved  in  the  meaning  of  the  term 
"  lodger."  He  has  therefore  found  no  control  as  a  fact, 
and  it  makes  no  difference  that  e  majori  cautelA  he  finds 
also  no  control  in  law.  There  is  no  real  distinction  in 
law  between  this  case  and  that  of  an  ordinary  flat,  and 
if  the  landlord  resides  in  one  of  a  block  of  flats,  his 

(a)  CoU.  163  ;  8  Q.  J9.  2).  at  p.  219. 

(b)  Appendix,  p.  U ;  (1896)  2  Ir.  R.  497. 
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1905.      positioii  towards  the  oooupiers  of  the  other  flats  would 
Ejer       be  in  law  just  the  same  as  here. 

V. 
FiTTALL. 

[Lord  Alvbrstonb,  L.O.  J.  Is  not  the  real  distino- 
tion  that  here  the  landlord  lives  in  the  honsoi  whereas 
in  the  ease  of  flats  he  only  lives  in  one  of  those  separate 
tenements  ?] 

A  house  with  floors  divided  off  into  flats  is  still  the 
house.  But  the  residence  of  the  landlord  in  the  house 
is  not  the  infallible  test.  The  language  of  Bradley  v. 
Baylis  (a)  shows  that,  and  that  the  real  test  is :  Has  he 
got  in  fact  any  control  P  There  is  no  evidence  here  of  any 
of  the  ordinary  incidents  of  control  which  one  associates 
with  lodgings,  and  as  to  general  control  of  the  house 
the  finding  is:  ''The  landlord's  use  of  and  right  of 
control  over  the  parts  of  the  premises  so  used  in  common 
is  identical  with  that  of  his  tenants,  and  he  does  not 
reserve  to  himself  or  exercise  any  right  of  general 
control." 

[Lord  Alverstone,  L.C.J.  How,  upon  that  view, 
do  you  distinguish  Morfee  v.  Novia  ?  (a)] 

One  distinction  is  that  the  claimant  there  had  only 
the  exclusive  "  use,"  not  exclusive  "  occupation,"  of  the 
room.    Li  the  course  of  the  argument  in  that  case : — 

^*\_Bretty  L.J.  How  do  you  distinguish  this  case 
from  that  of  Bradley  v.  Bay  lis  ?"] 

''  The  claimant  here  had  the  exclusive  occupation  of 
his  rooms. 

(a)  a».163;  SQ.3.J>.IW. 


V  EDWARD  VIL  435 

^^IBreitj  L.J.    No,  that  is  not  so  found;  the  case       1905. 
states  only  that  he  had  the  exclusive  use  of  his  rooms.]  "       kbmt 


[Lord  Alyerstone,  L.C.  J.  That  is  obitery  and  not 
quite  consistent  with  the  ground  on  which  he  puts  his 
judgment.  See  on  page  235 :  "  If  the  owner  of  the 
house  reserves  to  himself  a  control  over  it  (which  he  does 
if  he  resides  in  part  of  it,  and  where  there  is  only  the 
use  of  the  passages  and  staircases  given  to  the  inmates 
to  whom  he  lets  the  rest ;  or  if  he  does  not  reside  in  it, 
yet  if  he,  hy  his  servants,  performs  any  duties  in  the 
house  or  undertakes  a  certain  control),  any  person  who 
occupies  only  a  part  of  that  house  as  his  tenant  may  be 
properly  said  to  be  a  lodger  with  him."] 

The  true  construction  of  that  is  not  that  the  man  who 
resides  necessarily  retains  the  control,  but  that  he  may 
retain  control  even  if  he  does  not  reside,  if  by  his  servant 
he  performs  any  duties  or  imdertakes  control 

[Darling,  J.  In  all  this  great  number  of  cases,  can 
we  take  it  that  the  landlord  resides  for  any  other 
purpose  than  to  have  control  and  see  how  the  premises 
are  conducted  P] 

The  Bevising  Barrister  has  found  the  contrary, 
whatever  the  fact  may  be.  In  Toms  v.  Luckett  (a), 
which  has  been  relied  upon  by  the  other  side,  the 
qualifying  words  are,  "If  he  reside,  retaining  his 
quality  of  master  and  reserving  to  himself  general 
superintendence  and  control."  Those  words  would  be 
unnecessary  and  superfluous  if  the  appellant's  conten- 
tion is  right,  and  "  resides  "  means  in  law  all  the  rest. 

(«)  2  Lutw.  19;  6  a  B.  23. 
VOL.  I.  XX 
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1905.  JlPLaughlin  v.  Chambers  (a)  is  directly  in  point :  "  I 
Kbiit  consider  that,  upon  the  evidence  before  the  Bevising 
TrmZlr-T.  Barrister,  it  was  competent  for  him  to  have  determined 
in  either  of  two  ways.  He  could  have  determined  that 
the  amount  of  control  exercised  by  Mrs.  Kennedy  was 
different  from  that  exexcised  by  her  tenants,  and  that 
it  was  a  control  not  capable  of  being  attributed  to  her 
as  being  in  the  same  position  as  her  tenants.  If  he 
had  so  determined,  I  should  not  have  touched  his 
decision,  because,  when  there  is  actual  control  exercised, 
it  may  be  that  it  is  part  of  the  control  of  the  landlord 
reserved,  and  not  the  same  control  as  that  of  the  tenant 
merely.  But,  on  the  other  hand,  it  was  open  to  him  to 
draw  the  conclusion  that  the  amoimt  of  control  exer- 
cised by  Mrs,  Kennedy  was  exactly  the  same  as  that  of 
the  other  inmates,  and  not  the  paramount  control  of 
master.  He  has  drawn  this  conclusion  as  a  matter  of 
fact,  and  we  cannot  reverse  this  part  of  his  decision  "  (i). 
So  here,  in  paragraph  8,  the  Bevising  Barrister  has 
drawn  the  same  conclusion  with  a  view  to  finding  it  as 
a  fact,  as  JtPLaughlin  v.  Chambers  has  expressly  stated 
it  is  open  to  him  to  find.  If  this  is  not  so,  a  great 
difficulty  must  arise  in  the  case  of  ordinary  flats.  The 
same  argument,  namely,  that  the  mere  residence  of  the 
landlord  involves  such  legal  control  of  passages,  stair- 
case, &c.,  whether  he  exercises  it  or  not,  as  to  make  the 
occupants  lodgers,  would  apply  entirely  to  such  flats. 
It  is  difficult  to  find  any  distinction.  The  true 
conclusion  from  the  cases  has  been  drawn  in  McLaughlin 
V.  Chambers  (a),  and  it  is  this :  that  there  may  be  cases 
in  which  the  landlord  lives  on  the  premises,  and  yet  the 


(a)  Apjmdix,  p.  ii ;  (1896)  2  Jr.  B.  497. 

{b)  F^r  Fallet,  C,  £.,  (1896)  2  Jr.  JR,  at  p.  611. 
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tenant  is  not  a  lodger,  but  an  ooeupier.    That  is  the        1905. 
point.    It  is  submitted  the  Revising  Barrister  has  so       kxnt 
found  in  fact  here.    If  he  has  so  found,  the  finding  is      fitzaix. 
conclusive.     If  not,  the  case  ought  to  go  back  to  ascertain 
what  he  did  in  fact  mean  to  find  as  to  control.    The 
question  is  not  whether  the  finding  is  or  is  not  right. 

[Lord  Alverstone,  L.C.  J.  Why,  if  the  distinction 
is  not  between  residence  and  non-residence,  did  the 
Court  rely  so  much  on  non-residence  in  Kirby  v. 
Biffen?(a)'] 

Because,  if  the  landlord  does  not  reside  and  has  no 
servant,  then  he  cannot  exercise  control. 

With  regard  to  the  Registration  Order,  1895,  the 
Instruction  No.  16  in  Form  A.  does  not  mean  to 
ezdude  the  right  of  the  tenants  to  daim  as  occupiers. 
It  is  conceded  UtaX  primd  facie  where  a  landlord  resides 
on  the  premises  the  occupants  of  rooms  are  taken  to  be 
lodgers.  That  is  the  first  fact  to  look  at  in  deciding 
whether  lodger  or  inhabitant  occupier.  Therefore  they 
are  not  to  be  returned  as  a  matter  of  course  as  inhabitant 
occupiers.  That  is  all  the  order  and  instructions  mean. 
In  the  similar  Irish  order  the  words  are  '*  need  not 
return,''  and  the  Irish  Court  of  Appeal,  in  Hogan  v. 
Sterrettip)^  said  they  meant  the  same  thing  as  the 
instruction  in  the  English  order. 

DickenSy  in  ifeply.  It  is  submitted  Morfee  v.  Nom  {a) 
is  conclusive.  In  that  case  there  was  no  finding  of  any 
actual  control  nor  of  any  control  except  such  as  resi- 
dence in  the  rest  of  the  house  involved,  upon  which  the 

(a)  CoU.  163  ;  8  Q.  JJ.  D.  195. 
[h)  20  i.  K.  Ir.  344. 

M1C2 
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1905.       Beyising  Banister  was  of  opinion  that  though  the 

iTitiw*        claimant  had  the  exclusive  use  of  the  two  rooms,  yet 

iTnZlTr.       the  landlord  retained  to  himself  such  an  occupation  of 

the  entire  house  as  woidd  constitute  him  the  proper 

person  to  bring  trespass,  and  that  therefore  the  claimant 

was  a  lodger  only. 

With  regard  to  the  comparison  between  flats  and 
houses  of  this  character,  the  distinction  drawn  in  the 
course  of  the  argument  was  abo  actually  drawn  by  the 
Irish  Court  of  Appeal  in  Hogan  v.  Sterrett  (a),  where 
the  very  question  was  raised,  and  they  said  that  flats 
were  a  series  of  houses  one  on  the  top  of  another. 

It  is  submitted  that  where,  although  there  is  no 
affirmative  evidence  of  a  right  of  control,  there  is  a 
right  of  control  shown  by  other  facts,  of  which  the 
possession  of  the  rest  of  the  house  is  one,  that  is  enough, 
and  it  is  a  case  of  lodgings.  In  this  case  it  is  a  question 
of  law  on  the  facts  which  have  been  stated,  and  not  a 
question  of  fact,  and  the  Eevising  Barrister's  conclusion 
was  wrong. 

Lord  Alvbrstonb,  L.O.J.  I  am  of  opinion  that  this 
appeal  must  be  allowed.  Of  course,  if  Mr.  Foote  is  right 
in  his  contention  that  this  case  is  based  upon  a  finding 
of  fact,  that  the  landlord  has  no  control  over  the  house, 
and  that  he  has  so  severed  his  position  as  occupier  from 
that  of  landlord,  that  his  residence  there  has  nothing  to 
do  with  any  control  over  any  part  of  the  house  as  such, 
I  think  that  perhaps  he  has  made  out  a  special  case 
which  possibly  might  not  fall  within  the  clear  rule 
which  I  think  is  laid  down  by  the  cases  in  the  Oourt  of 
Appeal.     But  I  cannot  think  that  the  Bevising  Bar- 

(a)  20  X.  JS.  /r.  344* 
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lister  meant  to  state  that ;  and  certainly  I  do  not  think  J905. 
we  ought  to  construe  the  case  as  finding  in  that  way,  k^s^ 
unless  there  is  very  clear  indication  of  it.  The  hroad  ftttaix. 
ground  on  which  I  think  it  is  quite  impossihle  to  come 
to  that  conclusion  is  that  this  relates  to  no  less  than 
2,595  occupiers.  That  means  some  hundreds  of  houses. 
To  suggest  that  in  every  one  of  those  cases  it  is  found 
as  a  fact  that  the  landlord  does  not  reside  there  in  order 
to  have  some  control  over  his  house,  seems  to  me  to  he 
a  supposition  which  is  too  extravagant  to  ask  us  to 
adopt  on  a  case  so  stated.  But,  in  justice  to  the 
Bevising  Barrister,  who  has  stated  the  case  extremely 
fairly,  I  have  no  douht  in  my  own  mind  that  what  he 
meant  to  do  was  to  state  all  the  facts,  and  then  to  say 
that  he  came  to  the  conclusion  that  neither  on  these 
facts,  nor  on  any  deduction  of  fact  he  drew  from  them, 
nor  in  law,  was  there  on  the  part  of  the  landlord  such 
general  control  over  the  house  as  would  make  the 
decisions  of  the  Court  of  Appeal  hinding  upon  him. 
Now,  in  paragraph  2,  he  says :  '^  He,"  that  is  the  land- 
lord, **  has  let  to  the  tenant  such  use  of  the  passages  as 
is  necessary  and  convenient  to  the  access  to  and  enjoy- 
ment of  the  said  dwelling  " ;  in  paragraph  5 :  '^  He  has 
let  to  Herbert  the  use  in  common  of  the  court-yard  and 
the  wash-house  situate  therein";  in  paragraph  7: 
"  Herbert  has  the  exclusive  occupation,  use,  and  enjoy- 
ment .  .  .  and  the  landlord  neither  does  nor  has  hy 
agreement  any  right  to  enter  in  or  in  any  way  interfere 
with  or  exercise  any  control  or  dominion  over  the  said 
room  or  the  joint  user  of  the  portion  of  the  said  pre- 
mises so  used,"  hy  which  I  understand  him  to  mean  he 
has  no  right  to  interfere  with  Herberts  joint  user. 
Then  the  case  says :  ^'  The  cleansing  of  the  passages  and 
staircases  is  shared  in  common  by  those  using  the  same, 
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1905.  c^d  ^<>  servioe  is  lendered  by  the  landlord  to  his 
~KJan  tenants  " ;  and  "  the  landlord  is  obliged  by  his  contract 
Fettall.  ^^  ^^  owner  to  keep  the  premises  in  repair";  and 
then  comes  this  at  the  end :  "  It  was  contended  for  the 
appellants  that  the  said  JFVanX;  Herbert  was  not  an 
inhabitant  occupier  of  a  dwelling-house  as  tenant  or 
owner,  but  a  lodger  by  reason  of  an  alleged  control, 
or  right  of  control,  on  the  part  of  the  resident  landlord, 
and  by  reason  of  the  said  tenement  not  being  separately 
rateable.  I  held  such  contention  to  be  wrong,  and  found 
that  neither  in  fact  nor  in  law  was  there  on  the  part  of 
the  said  landlord  any  general  control  or  right  thereto 
over  the  said  house  or  its  occupants,  and  that  the  rela- 
tive position  of  the  said  occupants  to  the  landlord  was 
the  same  as  if  he  did  not  reside  upon  the  premises," 
and  so  on.  Now  taking  this  as  a  test  case,  and  as  a 
case  which  on  the  grounds  to  which  I  have  already 
called  attention  includes  a  very  large  number  of  houses, 
it  seems  to  me  that  we  have  to  decide  this  question : 
Where  a  landlord  remains  in  occupation  and  resides — 
lives — ^in  some  rooms  of  an  ordinary  house,  and  chooses 
to  let  out  other  rooms  in  that  same  ordinary  house  to 
tenants,  giving  them  rights  of  user  of  such  portions  as 
are  not  separately  let  to  them  so  far  as  necessary,  does 
that  enable  the  tenant  to  say:  I  am  an  inhabitant 
occupier  notwithstanding  the  fact  that  the  landlord 
resides  there  P  I  should  have  thought,  quite  apart  from 
authority,  there  was  a  great  deal  to  be  said  in  favour 
of  the  common-sense  view  that  where  houses  aro  let  out 
to  weekly  tenants,  and  the  landlord  who  is  the  owner 
or  who  is  the  lessee,  and  has  an  interest  in  the  whole 
house,  chooses  to  reside  there,  it  cannot  be  said,  under 
ordinary  circimistances,  that  he  resides  there  for  the 
pleasure  of  residing  there.     It  seems  to  me  far  more 
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likely,  liaving  regard  to  this  class  of  property,  that  he  1905. 
would  reside  there  for  the  purpose  of  getting  his  rent  kent 
readily,  keeping  control  over  the  tenants,  and  seeing  eettIll. 
that  vacant  property  is  not  entered  upon  by  other 
people,  or  occupied  or  damaged.  And  when  it  is 
remembered  that  he  has  to  repair  the  whole  of  the 
house — ^not  only  the  parts  which  are  not  let,  but  used 
in  common,  and  the  roof  and  exterior  walls,  which 
would  not  be  demised  at  all,  but  also  the  inside  of 
these  separate  tenements — I  think  that  to  say  it  is  to  be 
found  as  a  fact  that  the  landlord  exercises  no  control 
simply  because  he  allows  the  tenants  to  be  left  alone  in 
their  own  occupation  and  enjoyment  of  their  rooms,  is 
drawing  an  inference  from  the  facts  which  cannot  fairly 
be  said  to  be  a  finding  of  fact.  I  think,  therefore,  it 
was  meant  to  be  stated  by  the  learned  Eevising  Barrister 
as  an  inference  of  law  to  be  drawn  from  the  facts. 

Now,  is  residence  the  important  and  serious  test  of 
whether  the  people  who  inhabit  the  rooms  are  lodgers 
or  inhabitant  occupiers  or  not?  Mr.  Foote^  with  his 
usual  ability  in  these  cases,  has  pressed  us  to  say  that  if 
we  do  not  recognise  that  there  may  be  such  absence  of 
control  as  makes  the  residence  of  the  landlord  a  matter 
of  indifference,  we  shall  not  be  able  to  distinguish  the 
case  of  flats.  We  might  leave  the  case  of  flats  to 
be  dealt  with  when  it  arises,  but  I  think  it  is  right 
to  say  that  I  really  do  not  see  any  difficulty  in  regard 
to  them.  For  the  purposes  of  these  registration  cases, 
and  for  many  other  purposes,  flats  which  are  separate 
tenements  with  separate  front  doors  and  only  a  right  of 
access,  are  nothing  more  than  an  aggregation  of  houses. 
Although  in  the  earlier  stckges  of  registration  cases 
difficulties  arose  because  the  idea  of  a  dwelling-house 
in  a  house  was  not  grasped,  yet  at  the  present  day  it 
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1905.  seems  to  me  that  there  is  no  diflScnlty  at  all  in  dealing 
Eevt  >^ith  the  case  of  a  block  of  flats  which  is  really  a 
FptJa'tt.  number  of  separate  houses  placed  together  either 
horizontally  or  yertioally,  and  in  which  as  a  whole  it 
cannot  be  said  that  the  landlord  lives.  And  I  cannot 
help  f  eeUng  that  a  great  deal  of  stress  ought  to  be  laid 
upon  the  fact,  as  was  pointed  out  in  one  of  the  Insh 
judgments  (a),  that  the  Begistration  Act,  1885  (i),  by 
the  Schedule  to  the  Act  itself,  and  the  subsequent 
Begistration  Order  of  1895  (c),  has  laid  down  a  test  by 
which  a  landlord  is  to  be  guided  in  maJdng  the  return 
to  the  overseers  of  inhabitant  occupiers  on  the  premises, 
viz. :  "  If  the  landlord  of  a  house  let  out  in  separate 
tenements  livQS  in  the  house,  he  must  not  return  the 
names  of  the  occupiers  of  tenements  in  that  house."  I 
should  quote  that  language  to  meet  the  difficulty 
presented  to  us  in  regard  to  flats.  But  I  cannot  help 
feeling  that  the  learned  Bevising  Barrister  has  rather 
overlooked  the  fact  that  this  is  a  case  of  tenements  in  a 
house,  and  not  a  case  of  flats,  which  are  really  separate 
houses.  Now  is  this  test  of  residence,  when  you  are 
dealing  with  rooms  in  a  house,  to  be  the  important 
criterion  or  not  P  I  think  in  every  one  of  the  judg- 
ments in  the  Court  of  Appeal  it  really  is  made  the 
criterion.  Aa  I  requested  Mr.  Dickens  not  to  read  the 
whole  of  the  six  judgments,  I  do  not  feel  that  I  should 
be  justified  in  citing  from  all.  I  will  take  the  very  crisp 
passage  from  Lord  Justice  Lindley^s  judgment,  which 
at  any  rate  shows  the  importance  he  attached  to  this  as 
the  test :  "  Taking  this  difEerence  " — ^that  is,  the  dis- 
tinction between  lodger  and  tenant — ^''as  a  guide,  it 

(a)  Hogan  v.  SUrrett^  20  L.  J2.  Ir.  344. 

(b)  48  Ttet.  cap.  16. 

{e)  Sched.  IIL,  Form  A.  (16). 
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appears  to  me  that  where  a  house  is  wholly  let  out  in  1905. 
tmfundshed  apartments,  separately  occupied  by  tenants,  ktot 
and  their  landlord  does  not  reside  in  the  house,  and  has  feexIll. 
no  servant  in  the  house  to  look  after  it  for  him,  the 
tenants  are  rateable,  and  are  not  lodgers;  whilst,  on 
the  other  hand,  where  a  house  is  let  out  in  unfurnished 
apartments  to  tenants,  and  their  landlord  resides  in 
the  house,  or  has  a  servant  in  it  to  look  after  it  for 
him,  then  it  appears  to  me  that  such  tenants  are 
not  rateable,  and  are  lodgers  "(a).  And  Jessel^  M.R.y 
having  read  the  facts  in  Morfee  v.  Nom^  says :  "  The 
landlord  occupied  all  the  rest  of  the  house  except  the 
two  rooms  let  to  the  claimant,  and  the  claimant  had 
only  a  right  of  access.  The  mere  fact  of  his  having 
the  key  of  the  outer  door,  in  my  opinion,  does  not 
make  him  other  than  a  lodger ;  he  is  not  the  landlord 
of  the  house ;  and,  in  my  opinion,  in  this  case  also,  the 
appeal  ought  to  be  allowed"  (J).  Then,  if  the  judg- 
ment of  Brett ^  L.J,fiB  read,  it  will  be  found  that  he 
puts  the  test  thus :  '^  The  landlord  has  gone  away,  and 
has  given  up  the  actual  control  over  the  house ; " — I  call 
attention  to  that ;  it  is  not  merely  '^  has  given  up  the 
actual  control "  but  ^'  has  gone  away,  and  has  given 
up  the  actual  control" — "therefore,  it  seems  to  me 
that  the  persons  who  occupy  those  apartments  must  be 
held  to  be  inhabitant  occupiers  of  a  dwelling-house 
within  the  meaning  of  the  statutes.  In  the  other  two 
sets  of  cases  where  the  owner  has  reserved  to  himself  a 
control  over  the  house,  the  persons  who  occupy  parts  of 
that  house  are  lodgers ;  therefore  they  could  not  claim 
in  the  mode  in  which  they  have  claimed,  and  inasmuch 
as  the  value  was  not  enough  for  lodgers,  they  cannot 

(0)  Bradley  v.  Baylii,  163 ;  S  Q.  B.  D.  245. 
(h)  OoU,  163  ;  8  Q.  J?.  2>.  ^t  p.  221, 
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1905.  be  put  upon  the  register  at  all "  (a).  If  the  distinotion 
KsHT  which  is  sought  to  be  drawn  by  Mr.  Foote  is  to  be 
FnTALL.  drawn,  namely,  that  there  is  a  subordinate  ease  in 
whiob,  although  the  landlord  resides  and  has  got  the 
duty  to  repair,  the  right  of  entry  for  the  purpose  of 
repair,  the  right  of  preventing  the  tenants  from  using 
those  parts  of  the  house  which  are  not  let  to  them,  and 
the  protection,  to  use  no  stronger  word,  afforded  by  his 
presence  as  a  resident  in  rooms  in  the  same  house,  he 
nevertheless  has  not  the  position  of  master  which  con- 
stitutes the  tenants  lodgers — ^if  that  distinction  is  to  be 
drawn,  I  think  it  ought  to  be  drawn  by  the  Court  of 
Appeal.  It  is  for  us,  upon  the  judgments  of  the  Court 
of  Appeal  as  they  stand,  to  draw  the  distinction  they 
have  drawn  upon  such  facts  as  these,  and  not  to  protect 
ourselves  by  saying  that  the  Bevising  Barrister  has 
found,  as  a  fact,  that  the  landlord  had  no  control  over 
these  particular  tenements.  Then,  with  regard  to  the 
first  Irish  case  which  has  been  cited  {Hogan  v. 
Sterrett  (b) ),  that  is  in  accordance  with  the  decisions  in 
the  Court  of  Appeal,  and,  of  course,  with  the  judgment 
which  I  think  it  right  to  deliver.  The  later  Irish  case 
{McLaughlin  v.  Chambers  {c))  I  am  unable  to  reconcile 
with  the  judgments  of  the  Court  of  Appeal.  Some 
difficulty  may  have  arisen  from  the  way  in  which  the 
case  was  stated  by  the  Bevising  Barrister ;  but,  I  think, 
looking  at  the  judgments,  it  is  difficult  to  reconcile 
many  passages  in  those  judgments  with  the  judgments 
in  our  own  Court  of  Appeal,  and  I  am,  of  course,  bound 
to  obey  the  judgments  of  the  Court  of  Appeal  in 
England. 

(a)  8  Q.  B.  D.  at  p.  236. 

\h)  20  X.  J2.  /r.  344. 

(c)  Appendix,  p.  ii  ;  (1896)  2  Ir.  R.  497. 
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I  think,  therefore,  that  in  this  case  the  Ee vising        1905. 
Barrister  has  drawn  either  an  inference  of  law  or  a        kxnt 
mixed  inference  of  law  and  fact  from  the  facts  stated      ypZlrr. 
that  is  not  justified,  and  that  we  can  not,  without 
departing  from  the  clear  rule  laid  down  in  the  three 
oases  of  Bradley  y.  BayliSj  Morfee  y.  Novis  and  Kirby  y. 
Biffen  (a),  hold  that  the  claimants  here  are  entitled  to 
be  registered  as  inhabitant  occupiers.     They  can  claim 
only  as  lodgers.    For  these  reasons  I  think  this  appeal 
must  be  allowed. 

Wills,  J.  I  am  of  the  same  opinion.  In  my  yiew 
this  case  falls,  and  falls  yery  clearly,  within  the  lines 
which  haye  been  laid  down  in  the  case  which  has  been 
quoted  from  8  Q.  B.  2).,  where  six  judges  sat  and 
delivered  imanimous  judgments.  It  seems  to  me  that 
what  was  said  in  eyery  one  of  those  judgments  is 
in  substantial  agreement  with  the  judgment  which 
stands  first,  that  of  Jessely  M.R.y  namely,  that  where 
the  owner  does  not  let  the  whole  of  the  house,  but 
resides  in  part  of  it,  and  giyes  to  the  inmates  merely  a 
right  of  ingress  and  egress  to  the  passages,  staircase, 
and  outer  door,  and  retains  to  himself  the  general  con- 
trol— ^not  that  he  exercises  any  personal  control,  but 
that  he  retains  himself  the  right  of  general  control 
which  must  flow  from  his  own  demising  of  the  separate 
rooms  and  granting  an  easement  as  attached  to  each  of 
them — and  "  a  right "  (he  goes  on)  "  to  interfere,  a 
right  to  turn  out  trespassers"  (i),  and  so  on,  then  the 
tenant  is  a  lodger.  That  was  the  yiew  which  he  enter- 
tained, and  Brett^  L.J,^  said:  "If  the  owner  of  the 
house  reseryes  to  himself  a  control  oyer  it " — and  here 


(a)  Colt.  163 ;  SQ.B.  D,  196. 

\b)  CoU,  163  ;  8  Q.  i?.  J>.  at  p.  219. 
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1905.  follow  the  words  of  the  judgment,  which  seem  to  be 
Em  important  with  reference  to  a  oase  like  this — "  which  he 
twItt..  does  if  he  resides  in  part  of  it  and  where  there  is  only 
the  use  of  the  passages  and  staircases  given  to  the 
inmates,  to  whom  he  lets  the  rest  of  it"  (a) ;  and  the 
other  Lords  Justices  delivered  similar  judgments. 
That  seems  to  me  to  say  in  terms,  that  where  the  owner 
of  the  house  lets  off  only  certain  portions  of  it,  certain 
rooms  with  easements  attached  to  them,  and  does  not 
part  with  any  interest  in  the  nature  of  an  occupation  of 
the  premises  which  they  have  a  right  to  use  for  the 
purpose  of  ingress  and  egress,  and  the  water-closet,  and 
so  on — that  where  that  is  the  case  the  landlord  does 
necessarily  retain  the  control.  The  difference  between 
that  judgment,  which  we  are  bound  to  follow,  and  the 
judgment  of  the  Irish  Court  of  Appeal  appears  to  me 
to  be  this :  that,  according  to  the  Irish  Court  of  Appeal, 
it  is  more  or  less  a  question  in  every  instance  whether 
the  landlord  does  in  fact  exercise  the  right  of  control 
which  undoubtedly  he  had  under  the  circumstances 
which  are  detailed  in  the  statement  of  facts  in  the  Irish 
case,  and  I  can  find  nothing  in  the  judgments  of  our 
Courts,  or  in  the  opinion  of  the  judges  who  delivered 
that  judgment,  to  support  any  such  distinction.  It  is 
obvious  that,  if  we  follow  the  principles  which  are  laid 
down  in  the  English  case,  we  have  a  working  rule  to  go 
upon,  one  which  it  is  possible  to  apply  without  any 
difficulty  and  without  any  complexity,  whereas,  if  we 
follow  the  Irish  case  and  make  it  a  question  of  detail  in 
every  case  as  to  what  extent  the  landlord  makes  use  of 
his  own  right  of  occupation,  we  shall  have  a  law  suit  in 
every  one  of  the  cases,  or  in  a  great  number  of  the  oases 

(0)  6Q.B.D.  at  p.  286. 
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which  arise.     It  is  quite  impossible  that  you  can  have        1905. 
500  or  600  oases,  which  at  least  there  must  be  in  the       Eent 
present  instance,  where  the  facts  as  to  any  de  facto      -pvrLtLL. 
exercise  of  control  of  that  kind  can  be  the  same,  and  it 
shows  what  the  extreme  inconvenience  would  be  of 
adopting  that  test.    It  is  difficult  enough,  I  believe,  for 
the  Revising  Barristers  to  get  through  their  work  now, 
but  if  that  class  of  inquiry  were  to  be  embarked  upon 
with  respect  to  every  tenement  house,  I  do  not  think 
the  time  allotted  to  them  by  Act  of  Parliament  would 
be  sufficient  to  enable  them  to  perform  their  duties. 

I  think,  therefore,  that  the  rule  laid  down  by  our 
Courts  recommends  itself  to  one's  sense  of  what  is 
practicable  and  useful,  and  that  we  certainly  are  bound 
to  follow  it ;  and  even  if  we  were  not  so  bound,  we 
ought  to  follow  it,  in  preference  to  the  conflicting 
decision  which  has  been  pronounced  by  the  Court  in 
Ireland. 

Darling,  J.  I  am  of  the  same  opinion.  The 
question,  as  it  appears  to  me,  after  the  decisions, 
particularly  a  decision  {Toms  v.  Luckett  {a) )  in  which 
Mauky  J.J  took  part,  is  practically  admitted  to  be  this : 
Does  the  landlord  retain  his  control  as  master  of  the 
house  P  If  he  lives  in  the  house,  being  the  lessee  of 
the  whole  of  it — and  I  think  it  is  worth  while  men* 
tioning  that  in  this  case  it  appeared  by  paragraph  12 
that  in  some  instances  the  resident  landlord  was  himself 
the  owner  of  the  premises — ^then  the  Courts  have  come 
to  the  conclusion  that  that  is  a  very  strong  reason, 
almost,  if  not  quite,  a  reason  in  itself,  for  saying  that 
the  landlord  who  lives  upon  the  premises  does  retain  his 
control  as  master  of  the  house.    One  passage  which  puts 

(«)  1  Zutw.  19 ;  6  C.  S.  23. 
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1905.  ^t  v®ry  strongly  is  where  BaggaUay^  L.J.yia  Ankeiill 
^^  V.  Bat/lis  (a),  commenting  upon  what  had  been  said  by 
Yr^^^xj,  Pretty  L.J.y  in  Bradky  v.  BayliSy  says  this :  "  When  the 
Lord  Justice  q>oke  about  the  owner  resuming  control,  I 
think  that  he  was  alluding  to  a  case  where  the  owner 
resumes  full  and  complete  control,  as  if,  for  instance,  he 
comes  to  reside  in  the  vacated  rooms."  Now  here  it  is 
said  that  the  Bevising  Barrister  meant  to  find,  as  a  matter 
of  fact,  that  here  the  resident  landlord  had  no  control 
over  any  part  of  the  premises,  not  over  the  demised 
parts  because  he  had  demised  them,  not  over  any  part 
except  those  which  he  occupied  for  himself.  Now 
really,  it  seems  to  me,  if  the  Bevising  Barrister  had 
meant  to  find  that  as  an  absolute  matter  of  fact  he 
never  could  have  stated  his  case  at  all.  I  think 
that  he  was  laying  down  as  a  matter  of  law  that  this 
landlord,  notwithstanding  that  he  lived  upon  the 
premises,  notwithstanding  that  he  had  only  demised 
certain  portions  of  them  to  various  tenants  and  had  not 
granted  the  whole  of  his  interest  in  the  property, 
necessarily,  therefore,  retaioing  to  himself  all  that  he 
had  not  granted  to  others,  did  not  retain  control  as 
master  of  the  house.  But  still  it  is  contended  that  ke 
was  finding  that  as  a  matter  of  fact.  It  seems  to  me 
he  could  not  find  that  as  a  matter  of  fact  upon  those 
circumstances;  he  must  have  meant  to  find  it  as  a 
matter  of  law,  and  I  really  think  that  he  did  so  express 
it  where  he  says  in  paragraph  13 :  '^  I  held  that  such 
contention  was  wrong,  and  found  that  neither  in  fact 
nor  in  law  was  there  on  the  part  of  the  said  landlord 
any  general  control  or  right  thereto  over  the  said  house 
or  its  occupants,  and  that  the  relative  position  of  the 

(a)  CoU.  306 ;  10  Q.  B.  D.  at  p.  685. 
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said  oooupants  to  the  landlord  was  the  same  as  if  he  1905. 
did  not  reside  upon  the  premises."  Now,  as  a  matter  kbmt 
of  fact,  it  obviously  was  not  the  same  as  if  he  did  not  Fittaix. 
reside  upon  the  premises.  Mr.  Foote  himself  says  that 
if  anybody  had  tried  to  use  part  of  the  premises  used 
in  common  for  longer  than  a  reasonable  time — if,  for 
instance,  anybody  had  tried  to  monopolise  the  wash- 
house  for  a  day — there  is  no  doubt  the  tenant  could 
have  gone  to  the  landlord,  and,  in  the  words  used,  I 
think,  by  Mr.  Foote^  have  said  to  him:  ''Come  and 
kick  him  out,"  or  at  any  rate, ''  oome  and  exercise  your 
control  as  master  of  the  house."  I  cannot  help 
thinking  myself  that  the  Bevising  Barrister  was 
deciding  this  as  a  matter  of  law,  and  had  not  really 
noticed  that  the  person  must  of  necessity  have  in 
himself  all  the  rights  over  that  property  which  he 
possessed  as  the  owner  or  the  lessee  of  them,  and  with 
which  he  had  not  definitely  parted,  and  therefore  that 
it  is  contrary  to  law  to  say,  as  the  Bevidng  Banister 
said,  that  he  was  only  in  the  same  position  as  any 
other  tenant  occupying  one  room  in  this  house.  He 
could  not  be  in  that  position  in  law  from  the  very 
nature  of  the  case.  Now,  therefore,  I  cannot  doubt  that 
he  does  come  within  the  description  of  a  person  who 
has  retained  control  as  master  of  the  house.  It  is 
perf  eotiy  obvious  that  the  tenant  on  the  first  floor  would 
have  no  right  to  go  above  the  first  floor,  because  there 
was  no  part  of  the  premises  used  in  common  above  the 
first  floor;  he  had  no  right  to  go  above  the  first  floor; 
the  tenant  on  the  second  floor  had  no  right  to  go  above 
the  second  floor.  No  one  can  dispute  for  a  moment 
that  this  landlord  would  have  a  perfect  right  to  go  all 
over  the  house,  except  into  those  particular  rooms 
which  hd  had  let  to  this,  that,  or  the  other  person,  and 
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1905.  th&t  be  would  have,  and  must,  fFom  the  nature  of  the 
KxxvT  oafi©>  have  a  wider  interest  in  the  premises  than  anybody 
Errriu..  ^^'  Tha,t  interest  must  necessarily  express  itself  in 
the  exercise  by  him  of  some  sort  of  control.  I  think  it 
is  plain  from  the  oases  that  have  been  read,  that  the 
mere  fact  that  the  owner  of  the  whole  house  actually 
resides  upon  the  premises  shows  that  that  in  itself  is 
almost  a  sufficient  compliance  with  the  requirements 
laid  down  by  Maule,  «/.,  in  Toms  v.  Luckett  (a). 
Then  there  is  this :  If  any  rooms  were  vacated  by  a 
tenant,  the  landlord  living  there  could  immediately 
take  possession  of  them.  No  other  tenant  could  take 
possession  of  them.  He  could  take  possession  of  them. 
Why  P  Not  because  he  was  one  of  the  other  tenants, 
but  because  he  was  the  landlord,  and  because  he  was 
there.  He  would  have  the  right  to  go  because  he  was 
the  landlord,  and  he  would  be  in  a  position  to  do  it 
because  he  was  on  the  premises. 

It  seems  to  me,  for  these  reasons,  in  addition  to  those 
which  have  been  given  by  my  Lord  and  WillSy  J".,  to 
which  really  perhaps  I  need  not  have  added  anything, 
this  decision  was  wrong,  and  that  the  appeal  must  be 
allowed. 

Appeal  allowed. 

Leave  to  the  respondents  to  appeal  to  the  Court  of 
Appeal  granted. 

The  appeal  was  heard  on  November  15th  and  16th, 
1905. 

1905.  Foote,  K,C.y  and  Rickeita^  for  the  appellants,  respon- 

JVot>.  15, 16.    ^Qjjjg  jjj  tjj^  Court  below.    The  question  whether  this  is 

(a)  1  Luiw,  Id ;  5  a  B,  23. 
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a  lodging  or  dweUing-hoiiBe  depends  solely  upon  the  1905. 
mode  of  oooapation.  The  test  is  not  upon  the  position  Kert 
of  the  premises  nor  upon  anj  question  of  struotural  FxttIll. 
separation  or  oonstruotion  of  any  kind.  Flats  have 
been  held  to  be  houses  in  themselyes,  but  that  does  not 
turn  upon  any  question  of  main  front  doors,  separate 
front  doors,  knockers,  or  factors  of  that  sort.  Nor  can 
they  be  distinguished  upon  any  such  ground  from  the 
premises  in  question  in  this  case.  The  true  proposition 
is  to  be  f oimd  in  Bradley  v.  Baylis^  Mwfee  v.  Nom^  and 
Kirhy  v.  Biffen  (a),  and  it  is  that  control  by  the  landlord 
is  the  true  test.  Eesidence  by  the  landlord  is  not  the 
test,  though  it  may  be  a  leading  feature,  where,  as  in 
this  case,  no  question  could  have  been  raised  had  the 
landlord  been  non-resident.  But  if  absent  the  landlord 
might  exercise  control  by  servants.  Therefore  neither 
absence  nor  residence  is  of  itself  condusiTe.  Being 
resident,  the  landlord  exercises  such  control  as  makes 
the  tenant  a  lodger  only  where  the  control  is  over  that 
part  which  is  let.  G^eneral  control  does  not  mean 
merely  control  over  the  front  door  or  passages,  &c.,  but 
over  the  whole  house.  Here  the  findings  are  that  there 
was  no  general  control.  There  was  no  service  rendered 
which  usually  is  an  incident  of  lodgings,  and  no  right 
of  control  whatever  over  the  part  let.  Again,  on  these 
findings  the  landlord  has  no  right  to  enter  the  tenant's 
rooms  even  to  turn  out  objectionable  characters.  It  is 
not  necessary  to  say  whether  this  finding  is  correct  or 
not.  It  is  a  finding  of  fact  by  which  the  Court  is 
boxmd.  The  obligation  to  repair  is  nothing  more  than 
what  usually  obtains  between  a  lessee  and  his  superior 
landlord  and  has  never  been  held  to  give  the  lessee  a 

(0)  CoU.  168 ;  8  Q.  ^.  2>.  195. 
VOL.  X.  » K  . 
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1905.       right  of  oontrol  over  his  tmdertenant,  even  though  he 
Km       may,  and  sometimes  does,  reserve  a  power  of  entry  to 
FncAxi..      fulfil  those  obligations.    Even  that  he  has  not  done 
here. 

In  Toms  v.  Luckett  (a),  Mauky  «7.,  said :  "  But  the 
question  depends  upon  whether  or  not  the  owner  of  the 
house  resides  upon  the  premises,  retaining  his  quality 
of  master,  and  reserving  to  himself  the  general  control 
and  dominion  over  the  whole."    That  is  the  true  test ; 
but  the  Divisional  Court  in  applying  the  test  in  this 
ease  have  not  given  effect  to  the  last  words,  ''the 
whole."    Control  over  the  common  parts,  because  not 
demised,  would  not  satisfy  the  test.    In  AnketiU  v. 
Baylis  (J)    the    "  personal    relation "    mentioned    by 
Lindky,  L.J.^  really  means  oontrol  in  the  sense  suggested 
as  necessary  and  alone  sufficient,  namely,  some  oontrol 
over  or  relation  to  the  tenant  in  reference  to  the 
rooms  he  occupies.     This  is  also  what  Cotton,  L.J.y 
meant  in  his  judgment  in  Bradley  v.  BayUs  {c)  when 
he  said  ''  there  is  involved  in  the  term  'lodger '  that  the 
man  must  lodge  in  the  house  of  another  man  and  lodge 
fctth  JdmJ^    In  Morfee  v.  Noma  (rf)  it  was  found  as  a 
fact  that  the  landlord  had  the  right  to  maintain  trespass 
in  respect  of  the  lodger's  rooms,  and  that  the  latter  had 
only  the  exclusive  use.     In  McLaughlin  v.  Chambers  (e) 
the  test  is  put  upon  the  retention  by  the  landlord  of  the 
quality  of  master,  and  this  is  the  same  principle  as  is 
involved  in  the  decision  of  the  old  ease  of  Toms  v. 
Luckett  (a).    It  may  be  that  the  Revising  Barrister  is 


(0)  1  LuHa.  19;  5  0.  B.  23. 

\b)  CoU.  306 ;  10  Q.  B.  D.  577. 

(0)  Colt.  163  ;  SQ.B.  D.  at  p.  241. 

{d)  Colt.  163 ;  SQ.B,  D.  195. 

(«)  Appmdix,  p.  ii ;  (1896)  2  Ir.  M.  497. 
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wrong  in  saying  that  the  landlord  has  no  other  or  19D5. 
larger  rights  over  the  parts  of  the  house  used  in  kent 
oommon.  For  example,  the  right  to  bring  trespass  in  fxttIll. 
respect  of  those  parts  maj  be  in  him.  But  that  does 
not  involve  control  over  the  parts  which  are  let  nor  the 
character  of  master.  In  the  case  of  a  lodger,  the  land- 
lord, in  the  event  of  an  entry  and  theft  in  the  lodger's 
room,  might  have  to  show  that  he  had  exercised  reason- 
able care,  but  on  the  facts  here  he  would  not  be  in  any 
way  responsible.  The  Begistration  Order,  1895,  Third 
Sohed.,  Form  A.,  and  the  instruction  (16)  does  not 
affect  the  actual  facts.  Its  object  was  only  to  declare 
that  in  such  case  the  persons  were  primd  facie  lodgers, 
and  to  prevent  their  being  automatically  put  on  the 
r^;ister  by  the  overseers.  It  is  admitted  that  the  onus 
lies  upon  them  to  make  out  that  they  are  not  lodgers. 
Here  it  is  found  in  fact  that  claimant  has  made  this  out, 
and  upon  the  facts  the  Bevising  Barrister's  decision  was 
right 

Dickens f  K.C.^  and  Clay,  for  the  respondent 

The  Irish  Court  of  Appeal,  in  McLaughlin  v. 
Chambers  (a)  y  did  not  draw  the  true  inference  from 
Bradley  v.  Baylis  (b).  The  more  correct  view  is  that 
expressed  by  the  same  Court  in  Hogan  v.  Sterrett{c). 
The  amount  of  control  is  not  the  test.  That  would 
apply  whether  the  landlord  resides  in  or  out  of  the 
house.  The  only  dear  rule  to  be  deduced  from  the 
oases  is  that  residence  in  the  house,  with  all  the  con- 
aequences  which  the  law  implies  or  imposes   on  the 


(a)  Appendix,  p.  ii ;  (1896)  2  /r.  E,  497. 

(b)  CoU,  163  ;  8  Q.  B.  J).  195. 
{e)  20  X.  S.  Ir.  344. 

Mir2 
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1905.  householder,  affords  the  fair  and  tnie  criterion.  There 
Ksar  ifl  no  agreement  in  these  oases  ss  to  what  the  oharacter 
FrrxAxj:..  ^^  ^®  ooonpation  shall  be.  The  tenants  do  not  oontract 
for  the  franohise.  They  have  it  or  not,  aocording  to  the 
oiroiimstanceB,  and  if  their  position  may  be  altered  by  a 
landlord's  coming  to  reside  in  the  house,  that  is  an 
unavoidable  consequence  of  their  position.  In  Bradley 
V.  Bayl%8  (fl),  Bretty  L.J.y  appears  to  have  gone  further, 
and  to  have  been  of  opinion  that  if  one  of  the  occupiers 
of  rooms  in  a  house  in  which  a  landlord  did  not  reside 
vacated  his  rooms,  the  landlord,  as  a  matter  of  law, 
resumed  control,  and  thereby  the  other  occupiers  became 
lodgers  instead  of  householders.  If  he  meant  that,  it 
was  only  a  dictum;  and  in  Anketill  v.  Bay  lis  (i),  the 
Lords  Justices  held  that  he  could  not  have  meant  that, 
and  that  it  was  only  by  the  landlord's  coming  to  reside 
and  resuming  actual,  as  distinguished  from  legal,  con- 
trol over  the  vacated  rooms  that  the  other  occupiers 
would  become  lodgers  in  place  of  householders. 

The  whole  matter  is  an  anomaly  arising  out  of  the 
Legislature's  calling  a  thing  that  which  it  is  not ;  but  the 
Acts  and  the  Begistration  Order  furnish  a  fair  rule  to 
apply,  namely,  that  if  the  landlord  resides  the  occupiers 
are  lodgers,  if  he  does  not  reside  they  are  householders. 
That  is  the  general  rule.  It  is  admitted  there  may  be 
an  exception,  as  for  instance,  when  the  landlord  has  let 
the  whole  of  the  rest  of  the  house,  with  passages,  stair^ 
cases,  &c.,  and  retained  for  himself  one  room  only 
without  any  of  the  control  legally  attaching  to  a  person 
merely  as  master  of  the  house.  Upon  the  facts,  the 
present  case  cannot  be  said  to  be  such  an  exception.' 
The  result  of  the  statements  in  paragraph  2  is  that, 

(a)  Colt.  163 ;  SQ.B.  D.  at  pp.  235,  236. 
(h)  Colt,  300 ;  10  Q.  B.  D,  at  pp.  686  «ff . 
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vnth  the  exoeption  of  the  rooms  let  off,  the  landlord       1905. 

who  resides  reserves  control  of  the  house,  and  the  state-       Eert    . 

ment  in  paragraph  4  that  the  landlord  resides  in  a     FeetIzk. 

separate  and  independent  tenement  is  only  an  inference, 

and  is  incorrect.    He  resides  in  the  house,  that  is,  the 

house  as  a  whole.    He  has  the  right  of  interference 

which  only  a  master  of  the  house  can  have.    He  lives 

in  his  own  house  with  the  general  right  of  owner.    The 

tenant's  right  of  the  joint  user  of  some  other  part  than 

that  which  he  occupies  does  not  make  the  landlord's 

use  of  such  part  a  user  of  the  same  nature.    The  tenant's 

user  is  as  lodger  or  occupier  of  his  rooms,  the  landlord's 

right  of  user  is  as  owner  and  occupier  of  the  house  as  a 

whole.    The  Eevising  Barrister's  finding,  therefore,  in 

which  he  sums  up  the  facts  previously  f oimd  by  him, 

is  based  on  two  errors,  viz. :  first,  that  the  landlord's 

occupation  is  the  same  as  the  tenant's ;  and,  secondly, 

that  he  does  not  occupy  the  home.    That  is  really  a 

conclusion  of  law,  and  it  is  wrong  upon  the  facts. 

The  case  of  fiats  is  quite  different.  They  are  struc- 
turally separate,  and  practically  self-contained.  The 
residence,  therefore,  of  a  landlord  in  one  of  a  set  of  fiats 
is  not  the  same  as  his  residence  in  and  occupation  of  a 
single  house  of  which  he  lets  off  rooms.  Bradley 
V.  Baylis  and  Morfee  v.  Nom  {a)  show  that  control  over 
the  rooms  let  is  not  necessary ;  it  is  control  over  the 
house  as  such  that  is  material.  The  substantial  finding 
in  those  oases  was  that  the  landlord  resided  in  the  rest 
of  the  house.  That  was  all  the  Court  went  upon  to 
hold  that  the  claimants  there  were  lodgers.  The 
statement  by  the  Eevising  Barrister  in  Morfee  v.. 
Nom  (a),  that  the  landlord  was  the  proper  person  to 

{a)  Colt,  163  \%Q.B,  D.  195. 
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1905.  bring  trespass  in  respect  of  the  lodger's  room  as  well  as 
Km  of  the  house  generally,  was  only  a  statement  of  opinion. 
FiTTixx..  There  is  no  statement  of  fact,  nor  any  evidence  set  out 
in  the  case  that  the  landlord  had  control  over  the  room. 
It  is  true  the  words  in  that  case  were  "  exclusive  use  "  ; 
but  no  stress  was  laid  upon  the  words  "  exclusive  use," 
nor  upon  any  right  of  control  over  the  room.  It  is 
submitted  that  Mor/ee  v.  N^ovis  (a)  exactly  covers  this 
case,  and  it  has  always  been  followed.  Further,  it  has 
been  recognised  by  the  Legislature  in  the  Begistration 
Orders  of  1889  and  1895,  where,  in  settling  the  forms 
and  directions  to  overseers  as  to  the  preparation  of  the 
Usts  (i),  the  decision  of  the  Court  of  Appeal  in  Bradley 
V.  Baylis  and  Morfee  v.  Nam  (a)  has  been  followed. 
The  same  test  has  been  recognised  and  adopted  by  the 
Irish  Court  of  Appeal  in  Hogan  v.  Sterrett  (e),  where 
Palles^  C.B.f  pointed  out  the  similarity  between  the 
forms  in  the  English  and  Irish  Begistration  Orders, 
and  was  of  opinion  that  they  contained  internal  evi- 
dence of  the  most  conclusive  kind  that  the  Legislature 
intended  to  adopt  the  view  of  the  law  taken  by  the 
Court  in  Bradley  v.  Bay  lie  (a),  and  that  the  effect  of 
either  form  was  to  show  that  if  the  landlord  lives  in  the 
house,  the  other  persons  residing  in  it  are  not  qualified 
as  inhabitant  occupiers,  and  therefore  need  not  be  so 
returned. 


W.  H.  Clay  followed,  and  submitted  that,  in  the 
absence  of  special  facts,  of  which  there  was  proof  of 

none  in  the  case,  the  residence  of  the  landlord  on  the  | 

i 


(a)  Colt.  163  ;  8  Q.  j8.  D.  105. 

(h)  See  Form  A.,  Sehede.  11.  and  III. 

{e)  20  X.  ^.  Tr.  344,  348. 
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piemises  was  fatal  to  a  obdm  for  the  franchise  aa  in-  1905. 
habitant  householder.  He  cited  Morton  v.  Palmer  (a)  jc-m^ 
and  AUehurch  v.  Sendon  Union  (b).  Fnrixx.. 

Footey  in  reply,  (after  citing  Bishop  v.  Duffy  (c) ),  the 
findings  in  Morfee  v.  Novis  (d)  were  not  so  explicit  as 
in  the  present  case.  The  real  test  is  control,  not  resi- 
dence. If  the  landlord's  residence  be  the  test,  how  could 
**  an  immense  number  of  intermediate  cases  "  arise,  as 
stated  by  Jesself  M,R,j  and  Cotton^  L,J.y  in  Bradley 
V.  BayliB  {e)  P  McLaughlin  v.  Chambers  (/)  is  clearly  in 
favonr  of  the  claimant,  and  that  case  follows  Campbell 
V.  Farran  {g).  On  these  cases  the  findings  of  the 
Bevising  Barrister  are  condnsiye. 

Collins,  M.B.  The  question  in  this  case  is  whether 
upon  the  facts  of  the  case  stated  by  a  Bevising  Barrister 
a  particular  person  is  entitled  to  the  franchise  as  an 
inhabitant  occupier  of  a  dwelling-house,*  or  is  merely  a 
lodger.  That  the  decision  of  the  Court  in  this  case  is 
to  bind  parties  in  a  number  of  other  cases  is  merely  a 
matter  of  arrangement  between  the  agents  who  respec- 
tively represented  the  claimants  and  the  objectors 
before  the  Bevising  Barrister.  Here  we  have  only  to 
decide  the  question  raised  on  the  finding  of  facts  in  the 
particular  case  which  has  been  argued  before  us,  and  it 
is  not  open  to  us  to  take  into  consideration  that  the 
facts  in  some  of  the  other  instances  may  vary  from 
those  here  stated.    Sect.  5  of  the  Parliamentary  and 

(a)  51  x./.  (2.5.  at  pp.  11, 12. 

(h)  (1891)  2  Q.  B.  436. 

(e)  22  R,  192  ;  2  Zawaon'a  NoUa,  14. 

(<q  CoU,  163  ;  8  Q.  jr.  D.  195. 

(e)  CoU.  163 ;  8  Q.  J9.  D.  at  pp.  220,  241. 

(/)  Appendix,  p.  ii ;  (1896)  2  Jr.  R.  497. 

is)  Appendix,  p.  xxzvii  ;  3  LawamU  Notet,  32. 
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1905.       Munioipal  Begistration  Act,  1878  (a),  gives  tha  defini- 
Enr        tion  of  "  dwelling-Iiouse  " :  **  In  and  for  the  purposes 
FuxALL.      of  the  Eepresentation  of  the  People  Aot,  1867  (6),  the 
term  ^dwelling-house'  shall   include  any  port  of  a 
house  where  that  part  is  separately  oooupied  as  a  dwel- 
ling ;  and  the  term  ^  lodgings '  shall  include  any  apart- 
ments or  place  of  residence,  whether  furnished  or  un- 
furnished, in  a  dwelling-house/'     The  section  further 
enacts :  ^*  For  the  purposes  of  any  of  the  Acts  referred 
to  in  this  section,  when  an  occupier  is  entitied  to  the 
sole  and  exdusive  use  of  any  part  of  a  house,  that  part 
shall  not  be  deemed  to  be  occupied  otherwise  than 
separately  by  reason  only  that  the  occupier  is  entiUed 
to  the  joint  use  of  some  other  part."    We  have  there- 
fore got  to  see  whether^  in  the  special  circumstances  of 
this  case,  the  claimant  who  is  the  occupier  of  part  only 
of  a  house  so  occupies  that  part  as  to  make  it  a  dwel- 
ling-house within  the  meaning  and  conditions  of  that 
section.    To  occupy  separately  he  must  be  a  tenant. 
That  is  a  question  of  fact,  or  a  question  of  law  upon 
facts,  as  to  the  terms  between  himself  and  his  landlord 
which  have  been  ascertained.    The  onus  of  showing 
that  he  does  so  occupy  separately  lies  upon  the  applicant 
for  a  vote.    If  another  person  occupies,  or  is  really  in 
control  of  that  part  of  the  house,  then  the  claimant 
does  not  occupy  separately,  but  his  occupation  is  merely 
on  behalf  of  such  other  person  or  his  landlord,  and  he 
is  a  lodger.    The  question  therefore  is.  Is  the  occupa- 
tion of  the  claimant  an  independent  occupation,  or  only 
that  of  his  lessor  or  landlord  P    The  Revising  Barrister 
has  found  here  as  a  fact,  as  I  read  the  case,  that  the 
claimant  occupies  a  separate  dwelling,  and  that  his 

(a)  41  &  42  Vici,  oap.  26. 

(b)  30  &  31  rtet.  oap.  102. 
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oooupation  is  independent  of,  and  quite  free  from,  any       1995. 
control  on  the  paurt  of  his  landlord.     We  are  bound  by       jcwwm 
the  facts  as  found  by  the  Eevising  Barrister.     They      jfyZm., 
are  as  follows: — [His  Lordship  read  the  findings  of 
fact  as  set  out  in  the  case.]     Now,  it  was  admitted  by 
the  Court  below  that  the  statements  in  the  case,  so  far 
as  they  are  statements  of  fact  as  found  by  the  Bevising 
Barrister,  bind  the  Court.    There  is  no  conflict  as  to 
the  law  between  the  view  which  I  take  and  that 
expressed  in  the  Court  below ;  but  the  learned  judges  of 
that  Court  appear  to  have,  in  arriving  at  their  decision, 
ignored  the  statements  of  the  Bevising  Barrister  as 
being  conclusions  of  fact,  and  to  have  treated  them  as 
infereiices  of  law.    In  my  opinion,  the  finding  that  the 
landlord  had  renounced  all  right  of  control  over  that 
part  of  the  premises  occupied  by  the  claimant  is  fatal 
to  the  respondent  in  this  case.     We  cannot  go  behind 
this  finding  of  fact,  as  the  Eevising  Barrister  has  set  out 
none  of  the  evidence  on  which  he  acted  in  arriving  at 
his  conclusion,  and  it  is  not  possible,  therefore,  for  us 
to  say  that  he  misdirected  himself  in  arriving  at  his 
finding.    The  statements  as  to  control,  or  otherwise, 
over  the  passages  and  staircases,  and  such  parts  of 
the  house  as  are  not  part  of  the  qualifying  premises, 
appear  to  me  to   be   material.     What  we   have  to 
consider  is    the    natui*e    of    the    occupation  of   that 
part  which  the  tenant  occupies  and  uses  as  his  house. 
It  is  impossible  to  hold  that  the  residence  of  the  land- 
lord is  of  itself,  as  a  matter  of  law,  a  bar  to  the  votes  of 
the  separate  tenants  of  the  parts  let  to  them,  any  more 
than  if  the  landlord  lived  next  door.     The  law  has 
created  the  possibility  of  a  separate  tenancy  in  respect 
of  such  an  occupation,  and  the  question  is  whether  the 
oooupation  is  free  and  independent  or  subject  to  condi- 
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1905.       tions  of  oontrol  which  are  a  har  to  the  claim  for  that 


Eeht  franchise  P  Now  we  have  heen  pressed  with  authoii- 
TiWrlrr.,  ties,  and  particularly  with  the  judgment  given  in  the 
cases  of  Bradley  v.  Baylk  and  Marfee  v.  Nom  (a).  But 
when  the  facts  of  those  cases  are  looked  at,  the  judgment 
comes  to  this :  that  the  vital  fact  is  control  by  the  land- 
lord. In  his  judgment,  in  answer  to  the  question 
"  What  is  a  lodger  ?  "  Cotton,  L.J.,  says,  "  What  con- 
stitutes his  lodging  with  the  landlord  is  the  difficulty. 
In  my  opinion,  it  is  not  necessary  that  the  person  with 
whom  he  lodges  (that  is,  his  immediate  landlord)  should 
live  in  the  house  to  make  him  a  lodger.  Nor  is  it 
necessary  that  the  immediate  landlord  should  have  the 
exclusive  control  over  the  key  of  the  outer  door ;  but, 
in  my  opinion,  some  control  over  the  house  must  be 
exercised  by  the  person  in  whose  house  a  man  lives  to 
make  him  a  lodger  '^  (6).  Control  is  clearly  there  made 
the  substance  of  the  criterion.  The  same  proposition  is 
the  result  of  the  decision  of  the  Court  of  Appeal  in 
Ireland  in  McLaughlin  v.  Chambers  (c),  and  the  Chief 
Baron  in  dealing  with  this  point  there  puts  it  all  on 
control  and  not  residence.  Bef  erring  to  an  earlier  case, 
Charlton  v.  McManus  (d),  he  says :  ^^In  that  case  the 
landlord  came  into  possession  of  part  of  a  structure  by 
reason  of  the  tenant  of  a  separate  room  therein  quitting 
possession  and  giving  the  same  over  to  the  landlord 
who  came  to  live  there,  and  we  held  that  the  mere 
residence  of  the  landlord  in  the  same  structure  did  not 
of  itself  disqualify  the  tenant  of  another  room  occupied 
as  a  separate  dwelling-house,  who  had  been,  previous  to 


(a)  OoU.  163  ;  SQ.B.  JD.  195. 

{b)  8  Q.  JS.  D.  atp.  241. 

{o)  Appendix,  p.  ii ;  (1896)  2  Ir.  R.  at  p.  500. 

[d)  29  Ir.  L.  r.  i2.  16  ;  2  LawsonU  Notet,  12. 
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the  arriTal  of  the  landbrd  on  the  premiseB,  admittedly  1905. 
entitled  to  be  registered  as  an  inhabitant  householder.  kbnt 
In  that  case  I  endeavoured  to  show  that  Bradley  v.  fzttIll. 
BayUs  (a)  did  not  establish  that  the  presenoe  of  the 
landlord  in  a  house  let  out  in  tenements  does  not "  {sic) 
**  of  itself  determine  the  question  whether  a  person  is  a 
lodger  or  an  inhabitant  householder.  I  want  now  to 
go  a  little  further,  and  to  point  out  what  is  the  deter- 
mining factor.  The  real  question  involved  is  this :  Is 
there  but  one  dweUing-house,  or  is  the  structure  one 
in  which  there  are  two  or  more  separate  dwelling- 
houses  P  **  (b).  And  later  on  he  said :  "  In  my  opinion 
the  rule  laid  down  in  Bradley  v.  Baylis  {a)  is  this : 
Where  a  claimant  dwells  in  rooms  forming  part  of  a 
structure,  in  any  other  part  of  which  structure  the  land- 
lord dwells,  and  over  which  structure  the  landlord 
exercises  a  control  as  master — a  paramount  governing 
control,  which  is  to  be  attributed  to  his  position  as 
master,  and  which  is  something  different  from  that  of  a 
man  who  merely  occupies  rooms  in  the  same  structure — 
then  every  one  of  the  tenants  in  the  structure  or  house 
is  a  lodger." 

In  dealing  with  Hogan  v.  Sterrett  (c),  the  learned 
Chief  Baron  was  not  of  opinion  that  he  was  taking  any 
different  view  of  the  law  from  that  expressed  in  that 
case.  Bef erring  to  that  case  and  Bradley  v.  Baylis  (a), 
he  says :  **  Neither  of  these  cases  decides  that  the  mere 
fact  of  the  residence  of  the  landlord  in  the  structure  in 
which  his  tenants  reside  is  enough  per  se  as  matter  of 
law  to  disqualify  the  tenants  "  (d). 


(«)  CoU.  163  ;  SQ.JB.  D.  196. 
(b)  (1896)  2  /r.  M.  at  p.  509. 
(e)  20  X.  It.  Ir.  344. 
{d)  (1896)  2  Ir.  M,  at  p.  508. 
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1905.  Again,  there  is  a  passage  in  the  judgment  of  Sir 

y,^  James  Sannen,  in  Anketill  v.  Bayli%  (a),  which,  though 
J^;^^  a  dictum,  appears  to  me  to  be  exactly  in  point.  Ue 
sajs :  '*  It  is  difficult  to  define  the  difference  between  a 
tenant  and  a  lodger ;  but  probably  it  may  be  said  with 
accuracy,  that  when  the  landlord  himself  resides  in  the 
house  the  other  inmates  are  lodgers  because  they  submit 
themselves  to  his  control ;  but  when  the  landlord  does 
not  reside  in  the  house,  or  when  he  occupies  a  separate 
set  of  rooms  in  the  basement,  or  when  the  house  is 
divided  into  separate  and  independent  dwellings,  or 
into  separate  flats  with  a  porter,  or,  as  happens  abroad, 
with  a  concierge  living  upon  the  premises,  in  each  of 
these  oases,  even  although  a  servant  of  the  landlord 
may  be  present,  the  separate  occupation  exists  which  is 
necessary  to  constitute  a  tenancy." 

There  is  no  difference  between  the  English  and  the 
Irish  Courts  of  Appeal  as  to  this  point.  In  each  the 
question  is  held  to  depend  on  the  facts  as  to  control. 
The  fact,  therefore,  that  the  landlord  is  residing  on  the 
same  premises,  but  under  the  circumstances  stated  in 
this  case,  does  not  preclude  the  claimant  from  being  a 
householder  occupying  a  separate  dwelling-house  within 
the  meaning  of  the  Act,  and  as  such  entitled  to  vote. 
In  my  opinion  the  appeal  must  be  allowed. 

BoMER,  L.  J.  Whether  the  claimant  is  a  lodger  or 
an  occupying  tenant  depends  upon  the  circumstances 
of  the  case.  The  Bevising  Barrister's  findings  as 
to  fact  are  binding  on  us,  and  we  cannot  disregard 
them  or  treat  them  as  findings  of  law.  The  facts 
as   to   the  passages    and   staircases   may   be   disre- 

(a)  Colt,  300 ;  10  Q.  ^«  J),  hlly  586. 
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gaided  in  oonsidering  the  nature  of  the  ocoapation  of       1905. 

the  room.     This  is  shown  by  section  5  of  the  Far-        j^xsr 

liamentary  and  Municipal  Begistration  Act  of  1878  (a),      fxttall. 

which  provides  that  a  part  of  a  house  of  which  there  is 

sole  and  exclusive  use  is  not  to  be  deemed  otherwise 

than  separately  occupied  by  reason  only  of  the  joint  use 

of  some  other  part.    As  to  the  room,  we  have  it  found  as 

a  fact  that  the  landlord  cannot  control  or  exercise  any 

dominion  over  it  at  all.    Hence  we  must  come  to  the 

conclusion  that  the  room  is  a  dwelling-house,  and  the 

occupier  a  tenant.     We  cannot  hold  that  the  mere  fact 

of  the  landlord's  residing  on  the  premises  of  necessity 

and  as  a  matter  of  law  turns  an  occupier  who  otherwise 

is  a  householder  into  a  lodger.     The  essential  test  as  to 

whether  he  is  an  occupier  or  lodger  is  right  of  control. 

That  right  is  wanting  here,  and  it  is  clear  that  if  the 

landlord  did  not  reside  in  part  of  the  house  the  claimant 

would  be  not  a  lodger,  but  an  occupying  tenant.    Morfee 

V.  Novis  (b)  is  distinguishable.     There  it  was  found  that 

the  claimant  had  only  the  exclusive  u^e  of  the  rooms, 

and  that  the  landlord  had  such  an  occupation  of  the 

entire  house  as  would  constitute  him  the  proper  person 

to  bring  trespass  for  a  trespass  committed  in  any  part 

of  the  house,  including  the   rooms  occupied  by  the 

claimant.     Therefore,  not  only  was  there  no  finding 

that  the  landlord  had  no  control,  but  there  was  a  finding 

that  he  had.    It  was  argued  that  the  claimant  there 

had  the  exclusive  occupation  of  his  rooms,  to  which 

Brettj  i.t7.,  replied :  "No,  that  is  not  so  found;  the 

case  states  only  that  he  had  the  exclusive  use  of  his 

rooms  "  (c).    I  am  of  opinion  that  in  the  present  case, 

(a)  41  &  42  Viet.  cap.  26. 

(b)  Colt.  163  ;  SQ.B.  D.  195. 

{e)  CoU,  163 ;  8  Q.  j9.  2>.  at  p.  213. 
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1906.       ^P<>^  ^®  ^^  stated,  the  oooupier  was  under  none  of 
TCwwm       the  conditions  whioh    are  neoessaiy  to    oonstitate  a 
rfrZ\r.j.      lodger,  and  that  he  was  an  oooupying  tenant,  and  this 
appeal  must  therefore  suooeed. 

Mathew,  L.J.,  oonourred. 

Solicitors — ^For  Appellants,  Ayrtofiy  Bitcoe  8f  Barclay, 
For  Bespondent,  Cunliffea  8f  i)avenport 
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Brooks,  Appellant ;  Baker  and  Others, 
Respondents. 


1905. 


The  owner 
and  oooapier 
of  a  fzeenold 
booBeand 
groundBina 


AT  a  Court  held  for  the  reviaon  of  the  list  of  voters  for  parliamentary 
boroagh  was 

the  Northern  or  Tewkesbury  Division  of  the  county  ^  pinion  I. 

.  "^    oftheliatof 

of  Grlouoestery  the  respondents  duly  claimed  to  have  Totersforthe 

borough  in 

their  names  inserted  in  the  parliamentary  Ownership  respect  of  his 
list  for  the  parish  of  Cheltenham.  qpi^catkn. 

His  gardener, 

The  following  is  the  entry  in  the  claim  of   the  who  occupied 

a  cottage  in 
respondent  William  Baker : —  the  grounds 

by  reason  of 
biaaerTioe, 
was  on 
Division  II. 
of  the  list  in 
respect  of  his 
oooupation  of 
the  cottage. 
His  master 
daimedto  be 
put  on  the 
ownership 
list  for  the 

The  facts,  as  set  out  in  the  case  afterwards  stated  by  oounty  in 
the  Revising  Barrister,  were  as  follows : —  freehold 

J[ualification 
^ —    or  the  cot- 
tage upon  the 

the  dum  was  in  respect  of  a  freehold  house  known  as  ground  that 
Weimar  Cottage,  Cheltenham^  and  the  qualifications  of  tion  quaUfloa- 
the  other  respondents  were  of  the  same  nature.    Due  hiTs^vant 
notice  of  intention  to  oppose  all  the  said  claims  was  given  ^tfe^eot^of 
by  the  appellant.  1^^^ 

tion  of  the 
People  Act,  1884,  is  limited  to  confetrinff  a  franchise  on  the  servant,  and  does  not 
operate  to  enlarge  the  TOting  rights  of  md  master,  whose  1^^  oooupation  of  the 
cottage  was  therefore  not  ousted  so  as  to  entitle  him  to  ezeroise  his  ownership  Tote 
for  the  county  (a). 


Naino  of  tlio  Clainuuit 

atfaUlenff^the 

Sumame  being  flxst. 

Place  of  Abode. 

Natuieof 

Deecriutiuii 

of  Qualifying: 

Bcoperty. 

Weimar, 
BathBoad, 
Cheltenham. 

Froehold 
House. 

Weimar 
Oheltenham. 

[(a)  See  Jack  (Bett)  v.  JSdie,  App,  p.  zlviii  ;  43  Sc,  X.  R.  345,  where  the  SooUh  Court 
hai  deoided  that  the  servant  dkm$  w  entitled  to  a  rote  in  reepect  of  occupation,— ^,^ 
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1905.  The  following  were  the  admitted  facts  in  the  case  of 


Bbooxs      the  respondent  Baker.    The  claimant  was  owner  of 


T. 


BinB.  Weimar  House  and  grounds  and  of  Weimar  Cottage, 
referred  to  in  the  fourth  column  of  the  claim.  Weimax 
House  and  grounds  were  occupied  by  the  claimant,  and 
he  was  on  the  occupation  list  of  the  register  for  the 
parliamentary  borough  of  Chettenhamy  in  respect  of  such 
occupation,  with  the  description  "dwelling-house"  of 
his  qualification.  Weimar  Cottage  stands  within  the 
grounds  of  Weimjp:  House,  but  apart  from  it.  It  was 
occupied  by  the  claimant's  gardener,  Joseph  Woore^ 
who,  by  reason  of  his  service,  was  entitled  to  occupy  it. 
Woore  was  on  the  occupiers'  list,  Div.  11.  (Service),  of 
the  said  register  in  respect  of  such  occupation,  and  it 
was  admitted  that  he  was  properly  so  registered. 

It  was  contended  that  the  occupation  of  Woore  was 
the  occupation  of  the  claimant,  and  that  by  reason  of 
sect.  24  of  the  Eeform  Act,  1832,  the  claimant  being 
so  on  the  parliamentary  register  for  the  borough  of 
Cheltenhamy  was  not  entitled  to  qualify  as  an  ownership 
voter  for  the  northern  or  Tewkesbury  division  of  the 
county  of  Gloucester  in  respect  of  the  said  cottage. 

The  Eevising  Barrister  was  of  opinion  that  Woore 
was  an  inhabitant  occupier  as  tenant  within  the  meaning 
of  sect.  3  of  the  Bepresentation  of  the  People  Act, 
1884,  and  therefore  that  the  claimant  was  not  the  occu* 
pier  of  the  cottage,  and  that  he  had  a  good  qualification 
in  respect  of  it  as  a  freeholder,  the  value  not  being  in 
question,  and  accordingly  allowed  his  claim. 

The  other  claimants  were  objected  to  upon  the  same 
grounds.  It  was  admitted  that  in  each  of  these  cases 
the  qualifying  property  described  in  the  fourth  column 
of  the  claim  was  a  cottage  or  tenement  in  the  occupa- 
tion of  the  claimant's  servant,  which  he  was  entitled  to 
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occupy  by  reason  of  his  service ;  that  the  servant  in        1995. 
each  case  was  properly  registered  on  Div.  II.  in  respect      BEOMtT 
of  such  occupation ;  that  the  claimants  were  owners  of      baLsb. 
the  said  cottages  or  tenements  as  well  as  of  the  princi* 
pal  residence  in  the  grounds  of  which  they  were  situate ; 
and  that  the  claimants  were  registered  in  respect  of  the 
occupation  of  their  residences  in  the  same  manner  as 
the  respondent  Baker.    Upon  these  admissions,  and  for 
the  same  reasons,  the  Eevising  Barrister  allowed  the 
claims. 

Due  notice  of  appeal  from  this  decision  was  given, 
and  the  appeals  were  ordered  to  be  consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision 
of  the  Eevising  Barrister  was  wrong,  the  register  was 
to  be  amended  by  erasing  the  names  of  the  respondents 
from  the  list  of  parliamentary  ownership  voters  for  the 
said  parish  of  Cheltenham. 

R.  M.  Mantgomefy,  for  the  appellant.  The  claimant, 
the  respondent,  is  the  freeholder  and  owner  of  the 
principal  residence  and  grounds  within  which  the 
gardener's  cottage  stands.  He  is  himself  in  occupation 
of  this  property,  so  that  he  has  an  occupation  vote  for 
the  borough.  He  cannot,  therefore,  be  put  on  the  Kst 
of  voters  for  the  county  in  respect  of  his  ownership 
qualification.  (Reform  Act,  1832,  sect.  24  (a) .)  Before 
1884,  the  point  could  not  have  been  raised.  The  occu- 
pation of  the  cottage  by  the  gardener  would  have  been 
his  master's  occupation  of  it  as  pai't  of  the  property  for 
which  he  has  a  vote  in  the  borough  to  the  exclusion  of 
his  county  vote  for  the  freehold.  The  service  occupa- 
tion which  the  gardener  enjoys  is  under  sect.  3  of  the 
Representation  of  the  People  Act,  1884  {h). 

(a)  2  &  8  JTtU.  ir.  cap.  45. 

(b)  48  Viet,  cap.  3. 

TOL.  Z.  0  0 


V. 

Baxkb. 
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1905.  '^  Where  a  man  himself  inhabits  anj  dwelling-house 

jBiwoiw  ^7  '^^irt'i®  of  any  office,  service  or  employment,  and  the 
dwelling-house  is  not  inhabited  by  any  person  under 
whom  such  man  serves  in  such  office,  service  or  employ- 
ment, he  shall  be  deemed  for  the  purpose  of  this  Act, 
and  of  the  Bepresentation  of  the  People  Acts,  to  be  an 
inhabitant  occupier  of  such  dwelling-house  as  a  tenant." 
That  is,  he  is  not,  in  fact,  a  tenant,  and  is  only  deemed 
to  occupy  as  such  for  the  limited  purpose  described. 
That  constructive  occupation  of  the  servant  cannot  have 
the  effect  of  enlarging  the  rights  of  the  freeholder  in 
respect  of  his  franchise,  which  is  fixed  by  sect.  24  of 
the  Beform  Act,  1832(a).  The  occupation  of  the 
servant  prior  to  the  Act  of  1884  did  not  make  him  a 
tenant.  *^  The  gardener  who  is  put  into  a  house  in  the 
garden,  or  the  porter  who  occupies  the  lodge  at  a  park 
gate,  cannot  be  considered  to  occupy  as  tenants,  but  as 
servants  merely,  whose  possession  and  occupation  is 
strictly  and  properly  that  of  their  masters":  per 
ISndalf  C.J.f  in  Dob^on  v.  Jones  {b).  Nor,  since  the 
Act,  does  it  make  him  an  occupier  or  tenant  for  purposes 
outside  the  Act,  or  for  any  other  franchise  than  that 
Act  gives  him  {M^Ckan  v.  Prichard{c)),  The  Act, 
therefore,  does  not,  by  sect.  3,  create  an  independent 
occupation  different  from  that  which  existed  before,  but 
makes  that  occupation  a  technical  qualification  for  the 
limited  purpose  of  the  particular  franchise  described  in 
the  heading  to  sects.  2  and  3  of  the  Act :  ^^  Extension 
of  Household  and  Lodger  Franchise.*^  There  is,  there- 
fore, no  ground  for  saying  that  the  position  of  the  free- 
holder is  affected,  or  that  he  has  lost  his  occupation  of 


(a)  2  &  3  Will,  IV,  cap.  45. 

{h)  1  Lutw.  105  ;  6  if.  ^  (?.  112  at  p.  120. 

{e)  Fox  ^  Smith,  94 ;  20  Q,  B,  D,  285. 
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ttuB  part  of  his  property  bo  as  to  admit  of  the  exercise  1905. 
of  his  freehold  vote  in  respect  of  it  while  he  retains  his  bbookb 
borough  vote  for  the  other  part  of  the  property. 


W.  H.  Clayy  for  the  respondent.  The  efEeot  of  sect.  3 
of  the  Bepresentation  of  the  People  Act,  1884  (a),  was 
really  to  constitute  the  person  in  the  position  of  the 
gardener,  in  this  case  an  occupier,  as  tenant  for  all  pur- 
poses of  the  parliamentary  franchise.  The  case  of 
W Clean  v.  Prichard{b)  does  not  affect  the  question; 
for  that  was  a  case  in  respect  not  of  the  parliamentary 
franchise,  but  of  the  municipal  franchise,  which  depends 
upon  the  particular  legislation  with  regard  to  it.  The 
words  of  sect.  3  of  the  Act  of  1884  (a)  must  be  taken 
as  they  are  found.  They  are  large  enough  to  oust  the 
possibility  of  occupation  by  the  owner  of  that  part  of 
the  premises.  There  can  not  be  two  inhabitant  occupiers 
of  premises,  except  in  the  case  of  joint  occupiers,  which, 
of  course,  does  not  exist  here.  The  result  must  be  that 
the  owner,  not  being  entitled  to  the  franchise  as  occu- 
pier, is  no  longer  within  the  prohibition  of  sect.  24  of 
the  Beform  Act,  1832  (c),  and  has  a  right  to  vote  in 
respect  of  his  freehold. 

LoBB  Alverstone,  L.O.J.  I  am  of  opinion  that 
this  appeal  must  be  allowed.  There  is  a  great  deal  to 
be  said  for  the  view  put  forward  by  Mr,  Montgomery^ 
based  upon  the  rubric  of  the  Act  of  1884  (a),  in  refer- 
ence to  sections  2  and  3 :  *^  JExtension  of  Household  and 
Lodger  Franchise.'^    There  is  nothing  in  that  which 


(«)  48  Viet,  oap.  3. 

lb)  Fox  ^  Smith,  94 ;  20  Q.  B.  D,  285. 

(c)  2  &  3  Will.  IV.  oap.  46. 
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1905.  purports  to  show  any  intention  to  affect  freehold  votes, 
jgQQjyj  though  of  course  they  might  have  been  affected  if  there 
BiJOB  ^^  ^^^  words  in  sect.  3  reasonably  sufficient  for  that 
purpose.  But  it  is  clear  from  the  terms  of  the  section 
itself  that  it  was  simply  framed  for  the  purpose  of  the 
service  vote  and  to  enable  the  occupying  servant  to  get  a 
vote  as  if  he  were  an  inhabitant  occupier.  The  words  of 
the  section  are :  "  shall  be  deemed  for  the  purposes  of  this 
Act  and  of  the  Eepresentation  of  the  People  Acts  to  be  an 
inhabitant  occupier  of  such  dwelling-house  as  a  tenant." 
Perhaps  this  is  a  not  very  strong  instance  of  the  diffi- 
culties Lord  Bramwell  pointed  out  as  likely  to  arise 
upon  the  words  "shall  be  deemed"  (a).  Here  the 
gardener  is  for  some  purposes  as  defined  in  the  Act  to 
be  deemed  to  be  an  inhabitant  occupier  of  this  cottage. 
Now,  the  gardener  being  deemed  to  be  an  inhabitant 
occupier  for  those  purposes,  is  the  effect  of  this  to  put 
the  owner  out  of  the  occupation  which  he  otherwise 
enjoys  so  that  he  can  claim  to  exercise  his  vote  in  respect 
of  the  freehold  of  the  same  cottage  upon  the  ground 
that  some  one  else  is  in  occupation  of  that  part  of  his 
premises  ?  There  is  nothing  in  the  Act  which  leads  us 
to  say  that  the  owner  is  taken  out  of  his  ordinary  legal 
occupation.  There  is  nothing  in  the  Act  to  say  that 
the  servant  is  "  the  inhabitant  occupier,"  but  only  that 
he  is  to  be  "  deemed  to  be  an  inhabitant  occupier."  It 
would  be  going  much  too  far,  therefore,  for  the  Court 
to  say  that  the  franchise  has  been  extended  beyond  the 
purposes  of  the  Act  of  1884  (6),  which  would  be  the 
result  of  holding  that  the  master's  occupation  was 
ousted  in  such  a  way  as  to  entitle  him  to  exercise  his 


(«)  In  Eill  V.  East  ^  West  India  Dock  Co.,  9  App,  Cos.  at  pp.  466 
sqq, — Ed. 
(b)  48  Vict,  cap.  3. 
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freehold  vote.    I  express  no  opinion  as  to  the  right  of  1995. 

persons  to  olaim  oooupation  votes  in  respect  of  pre-  bbooeb 

mises  which  are  also  occupied  bj  their  servants  as  ^^^ 
service  franchise  voters  under  this  section  (a). 

Wills,  J.    I  agree. 

Darling,  J.  I  am  of  the  same  opinion.  The 
interpretation  which  the  Court  puts  upon  the  words  of 
statutes  does  not,  as  we  know,  always  represent  the 
intention  of  Parliament.  Whatever  that  intention 
may  be,  the  Oourt  is  nevertheless  sometimes  obliged  to 
give  e£Pect  to  the  plain  meaning  of  the  words.  Here 
we  are  asked  to  interpret  the  words  ^^  shall  be  deemed 
to  be  an  inhabitant  occupier  "  in  such  a  way  as  not  only 
to  give  the  service  franchise  vote  to  the  person  intended 
by  the  Act,  but  to  give  another  person  a  vote  which 
otherwise  he  would  not  have  had.  Here  it  is  certain 
that  in  the  absence  of  sufficient  words  to  show  that  that 
was  the  intention  of  the  Legislature,  we  have  no  power 
to  so  interpret  this  section  of  the  Act  of  1884  (6). 

Solidtors — For  Appellant,  Russell,  Cooke  8f  Co. 

For  Bespondents,^yr^on,  Biscoe  8f  Barclay. 

(a)  See  the  Sooteh  cote  refirred  to,  ainU,  p.  466. 
{h)  48  r%ct.  cap.  3. 
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NOTES  OF  CASES  dectoed  in  the  Scotch 
AND  Irish  Courts  on  appeal  from  Revising 
Barristers  during  the  Years  1895|  1896| 
AND  1897. 


Dwelling-house — Separate  tenement — Landlord  residing  on 
premises, 

J.  M^L.  occupied,  during  the  qualifying  period,  two 
rooms  in  a  tenement  house  in  the  borough  of  London' 
derri/j  as  tenant  to  Mrs.  K.^  who  was  tenant  of  the 
whole  house  from  the  superior  landlord.  Mrs.  K.  let 
two  other  rooms  to  another  tenant,  and  herself  resided 
in  two  rooms  on  the  ground  floor.  The  ash-pit,  water- 
doset,  yard,  and  stairs  were  used  in  common,  but  the 
rooms  occupied  by  Mrs.  JT.,  the  claimant,  and  the  other 
tenant  were  occupied  by  them  separately  and  distinctly 
as  their  respective  dwellings.  They  each  had  separate 
keys  and  exclusive  control.  The  outside  door  was 
tmder  the  equal  control  of  each  of  them.  Mrs.  K. 
rendered  no  service  to,  nor  had  any  control  over,  either 
of  her  tenants,  and  her  occupation  was  no  different 
from  that  of  another  tenant.  She  shared  equally  with 
the  others  in  the  work  and  expense  of  cleaning,  &c.,  the 
parts  of  the  premises  used  in  common. 

The  Revising  Barrister  found  as  a  fact  that  the 
claimant  had  exclusive  occupation  of  his  rooms  as  a 
separate  dwelling,  but  felt  bound  by  the  authority  of 
Bradley  v.  Baylis  {a)  and  Hogan  v.  Sterrett  (6)  to  ex- 
}unffe  the  claimant's  name,  upon  the  ground  that  the 
ancSady  resided  on  the  premises. 

Held^  that  the  effect  of  Bradley  v.  Baylis  and  the 
other  cases  cited  is  not  that  the  mere  residence  of  the 


la 


(a)  Colt,  163  ;  8  Q.  J9.  D.  231.  (h)  20  L.  E.  Ir.  344. 
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■^""""^  landlord  deprives  the  tenant  of  the  right  to  the  fran- 
chise, hut  that  the  Bevising  Barrister  must  decide  upon 
the  facts  of  each  case  whether,  in  fact,  the  residence  of 
the  landlord  is  such  that  he  has  any  control  over,  or 
retains  his  character  of  master  of,  the  house  as  against 
his  tenants.  Upon  the  finding  of  the  Eevising  Bar- 
rister the  appeal  was  therefore  allowed,  and  the  voter's 
name  orderod  to  be  restored  to  the  list.  McLaughlin  v. 
Chambei^s  (1895),  2  L  R.  497. 


Freemen — One  List — Change  of  Residence — Place  of  abode 
miS'Stated  in  list — Notice  of  claim — 13  8f  14  Vict 
cap.  69,  8S.  33,  34 ;  48  (^  49  Vict  cap.  23,  ss.  13, 14. 

The  effect  of  the  Redistribution  of  Seats  Act,  1885  (a), 
and  the  forms  prescribed  in  the  schedule  to  the  Regis- 
tration (Ireland)iAot,  1885  (J),  is  not  to  create,  in  respect 
of  freemen,  separate  lists  and  registers  for  each  electoral 
division  of  a  divided  borough.  There  is  but  one  Hst  of 
freemen,  as  formerly,  and,  therefore,  freemen  whose 
names  are  on  this  list,  but  not  in  the  particular  division 
in  respect  of  which  they  are  entitled  to  vote,  are  not 
persons  whose  names  have  been  omitted  within  sect.  34 
of  the  Parliamentary  Voters  (Ireland)  Act  (c).  Nor  do 
freemen  by  moving  their  residence  from  one  electoral 
division  of  a  borough  to  another,  or  from  a  place  within 
the  borough  to  a  place  within  the  prescribed  radius 
outside,  acquire  a  different  qualification  within  the 
meaning  of  that  section,  the  qualification  of  freemen 
being  solely  (1)  enrolment  as  a  freeman,  and  (2)  resi- 
dence in,  or  within  the  prescribed  radius  without,  the 
borough.  It  is  not  necessary,  therefore,  for  a  freeman 
whose  abode  has  been  wrongly  stated  in  the  list,  or  who 
has  changed  his  abode,  to  give  a  fresh  notice  of  claim, 
but  the  Eevising  Barrister  must,  upon  satisfactory  proof 
of  the  true  place  of  abode  being  furnished,  and  that  it 
is  within  the  prescribed  limit,  correct  the  statement  in 
the  list  and  place  the  voter  upon  that  part  of  the  list 
which  will  enable  him  to  vote  m  the  proper  division  of 
the  borough.    Ifagle  v.  Campbell  (1895),  2  I.  R.  326. 

(a)  48  &  49  r%ct.  cap.  23,  as.  13,  14.  (b)  48  r%ct.  cap.  17. 

(c)  13  &  14  net.  cap.  69. 


DURING  THE  YEARS  1895, 1896, 1897.  ill 

Appendix. 


Lodger  franchise — Evidence — Failure  of  claimant  to 
appear  on  citation — 48  Vict.  cap.  16,  a,  14. 

County  of  Renfrew^  Eastern  Division.  W.  F.  olaimed 
a  vote  as  a  lodger  in  respeot  of  a  bedroom  oooupied  hj 
him  in  his  father's  house. 

Objection — that  there  was  no  oontraot  between  him 
and  ms  father. 

The  objector,  in  support  of  his  objection,  cited  the 
claimant  to  appecu:  and  give  eyidence.  The  claimant 
failed'*Yo  appear,  and  the  case  was  adjourned  for  his 
attendance.  On  the  adjourned  hearing  he  again  failed 
to  appear.  The  sherifc,  had  he  taken  the  claimant's 
failure  to  attend  on  the  citation  into  consideration  in 
drawing  his  inferences  of  fact,  would  have  held  the 
primd  facie  case  constituted  by  the  declaration  rebutted, 
and  rejected  the  claim,  but,  being  of  opinion  that  he 
was  precluded  from  so  doing  by  the  authority  of  Balglish 
y.  Dodds  (a),  admitted  the  daim. 

Heldj  that  though  there  was  no  rule  of  law  that  the 
claimant's  disobedience  to  the  citation  must  entail  rejec- 
tion of  his  claim,  it  was  a  fact  that  the  sheriff  must  take 
into  account  along  with  all  the  circumstances  of  each 
case.  The  decision  of  the  sheriff  was  therefore  reversed, 
and  the  voter's  name  directed  to  be  expunged.  Stirling 
V.  Fletcher  (1895),  23  R.  120. 


Sennce  franchise — Coachman — Room  over  stable. 

County  *of  Perth  (Eastern  Division).  M.  claimed  a 
vote  in  respect  of  a  room  over  the  stable  of  his  master's 
premises.  He  was  entitled  in  respect  of  his  services  to 
the  sole  and  exclusive  use  of  this  room,  of  which  he 
kept  the  key  and  had  full  control.  It  was  furnished 
and  contained  sleeping  accommodation.  He  kept  most 
of  his  clothes  here,  and  dressed  here  during  the  day, 
and  sat  here  when  he  had  leisure.  He  never  slept  m 
this  room,  but  occupied  a  bedroom  in  his  master's 
mansion-house  at  the  request  of  his  master,  who  was 
generally  away  and  had  no  other  man-servant  sleeping 
in  the  house.  He  took  aU  his  meals  in  the  mansion- 
house  with  the  other  servants,  and  was  not  married, 

Held^  that  Jlf.'s  dwelling  was  the  mansion-house, 
where  he  took  his  meals  and  slept,  and  not  the  house 
over  the  stable,  and  that  he  was  not  entitled  to  a  vote. 
Campbells.  Morris  (1895),23  R.  118;  W.  N.  (1897)p.  101. 

(a)  22  R.  198. 
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Affbndiz.         Service  franchise — Police  barracks — Part  of  a  home 

separately  occupied. 

W,  jB.,  a  police  constable  residing  in  police  barracks 
in  OlasgotCy  had,  during  the  qualifying  period,  the 
exclusive  occupation  of  one  room  in  the  barracks,  of 
which  he  kept  the  key  and  had  sole  control,  subject  to 
'  the  orders  of  the  chief  constable  and  inspectors.  He 
slept  in  it  at  night  and  used  it  when  oflE  duty  in  the 
day,  and  was  entitled  to,  and  did,  receive  visitor^here. 
Separate  rooms,  common  to  all  constables  living  in  the 
barracks,  were  provided  for  meals,  &c.  Two  police 
inspectors  also  lived  in  the  barracks  and  were  responsible 
to  the  chief  constable  for  the  maintenance  of  order,  but 
the  whole  control  of  the  building  lay  with  the  chief 
constable,  who  could  at  any  time  remove  a  constable 
from  the  barracks,  or  order  him  to  change  his  bedroom, 
to  keep  certain  hours,  not  to  receive  visitors,  not  to  take 
his  meals  in  his  room,  to  give  up  his  key  on  ceasing  to 
occupy  his  room,  and  to  open  the  door  of  his  room  so  as 
to  let  any  person  of  authority  go  in. 

Heldy  that  this  was  a  case  of  the  occupation  of  a 
separate  room  and  not  of  a  mere  cubicle  in  a  dormitory, 
and  fell  within  the  principle  of  the  decisions  of  BalUngal 
V.  Menzies  (a),  and  Stribiing  v.  Halse  (ft),  and  was  dis- 
tinguishable from  the  cases  of  Barnett  v.  Hickmott  (c) 
and  Clutterbuck  v.  Taylor  (d).  The  claimant  was,  there- 
fore, entitled  to  the  vote.  Wallace  v.  Borrie  (1897),  24 
E.  376. 


Occupation  franchise  in  boroughs — Poor  rates — Oonsoli" 
dated  rate — Partial  paytnent — Appropriation. 

J.  B»  claimed  a  vote  as  an  inhabitant  occupier  of  a 
dwelling-house  in  the  burgh  of  Ayr^  which  he  had 
occupied  as  tenant  during  vie  qualifying  period.  He 
was  rated  in  respect  of  such  occupation  for  28.  Sd.  aa 
the  total  amount  due  by  him  in  respect  of  poor,  school, 
and  cemetery  assessments  levied  within  the  burgh  of 
Ayr^  and  to  be  collected  by  the  collector  of  the  parish 
of  Ayr^  as  shown  by  a  notice  which  specified  the  rates 
thus  : — ^poor  rate,  Is.  6d. ;  school  rate,  1«. ;   cemetery 

(a)  14i2.  127.  1  Q.  ^.  691. 

{b)  CoU.  409 ;  16  Q.  B.  D,  246.  {d)  Smith,  69 ;  (1896)  1  Q,  B. 

(0)  Fox  i  SmUh,  412 ;  (1896)      396. 
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rate,  2d.    The  claimant,  J.  B.j  made  part  payments    Appendix. 
amounting  to  2«.  prior  to    20th   June,   1896.      No 
appropriation  or  allooation  to  any  of  the  three  rates 
^vms  n^e  upon  such  payments  by  the  claimant  or  the 
collector. 

The  sherifi  found,  as  a  fact,  that  the  poor  rate  had 
not  been  paid. 

Seldy  tnat  there  was  no  ground  for  holding,  as  a 
matter  of  law,  that  these  payments  must  be  taken  to 
have  been  appropriated  to  tne  poor  rate,  and  that  upon 
the  sheriff's  finding  the  claimant  was  not  entitled  to  a 
vote.    Bell  v.  Gait  (1897),  24  E.  374. 


Lodger  Jranchise — Evidence  of  value — Valuation  roll — 
Declaration  primft  facie  evidence — 48  Vict.  cap.  16, 
s.  14. 

It.  B.  L.  claimed  to  be  on  the  register  as  a  lodger  in 
respect  of  the  occupation  during  the  qualifying  period 
of  two  rooms  and  a  surgery  in  a  house  at  Gordon  m  the 
county  of  Berwick, 

Objection — that  the  yearly  rent  of  the  whole  house 
being  less  than  10/.,  the  value  of  the  lodgings,  if  let 
unfurnished,  could  not  be  10/.  or  upwards. 

Facts.  The  annual  value  of  the  house,  as  stated  in 
the  valuation  roll,  was  6/.  The  furnished  rent  paid  by 
the  claimant  was  8^.  per  week,  amounting  to  20/.  16«.  a 
year. 

The  sheriff  found,  as  a  fact,  that  the  lodgings  were 
worth  yearly,  if  let  unfurnished,  10/.  8«. 

Held^  that  the  valuation  roll  was  only  an  item  of 
evidence  to  be  taken  into  account  by  the  sheriff  in 
determining,  as  a  question  of  fact,  the  value  of  the 
lodgings,  and  whether  the  primd  facie  qualification 
based  on  the  declaration  was  rebutted ;  and  that,  the 
sheriff  having  found  as  a  fact  that  the  lodgings  were 
of  sufficient  value,  the  claim  was  rightly  admitted. 
Kellie  V.  Little  (1897),  24  R.  379. 
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NOTES  OF  CASES  decided  in  the  Scotch 
AND  Irish  Courts  on  Appeal  from  Sheriffs 
AND  Revising  Barristers  during  the  Years 
1897  AND  1898. 


Successive  occupation — "  .  ,  .  on  the  20th  July  .  .  .  and  .  .  . 
the  whole  of  the  preceding  twelve  calendar  tnonths  " — 
Inclusive  of  the  2Qth  July  at  commencement  of  period 
—30  8f  31  Vict.  cap.  102,  s.  3  (2) ;  48  Vict.  cap.  3, 
s.  7  (2). 

A  claimant  made  a  claim  in  respect  of  the  occupation 
in  a  borough  of  two  houses  in  succession  during  the 
qualifying  period  ending  on  the  20th  July,  1897.  He, 
in  fact,  left  the  first  of  the  two  houses  on  the  morning 
of  the  20th  July,  1896,  and  occupied  the  second  from 
that  time  down  to  and  after  the  20th  July,  1897. 

It  was  objected  that  his  claim  was  bad  upon  the  ground 
that  he  was  not  entitled  to  a  qualification  for  houses  in 
succession,  but  had  a  complete  qualification  in  respect  of 
the  occupation  of  the  second  house,  and  that  this  being  a 
different  qualification  no  amendment  could  be  made. 

Held^  that  the  20th  July,  1896,  was  included  in  the 
qualifying  period  required  by  sect.  3  of  the  Act  of  1867, 
as  amended  by  48  Vict.  cap.  3,  s.  7  (2),  and  therefore  the 
Toter  was  right  in  making  a  claim  for  successive  occu- 
pation. 

Semhky  per  FitzOibbon^  L. J.,  the  claimant  would  have 
been  also  entitled  to  disregard  the  fractional  part  of  the 
20th  July,  1896,  and  claim  for  the  second  house  alone, 
the  occupation  of  which  began  on  that  day.  Turner  v. 
iDDaid,  Lawson's  Notes  (1897),  160. 


Decree  in  ejectment  against  lessee  and  mb-ienants-^Sub^ 
tenants  afterwards  accepted  as  tenants  by  lessor-^ 
Occupation  as  tenants. 

J.  C.J  P.  8.  and  J.  D.,  who  had  occupied  in  fact  the 
premises  respectively  set  out  against  their  names  in  the 
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list,  were,  down  to  Nov.  1,  1896,  sub-tenants  from  year 
to  year  of  a  lessee,  /.  J.  In  1897,  and  during  the  quali- 
fying period,  the  lessor  obtained  a  decree  for  possession 
against  the  lessee  and  the  said  sub-tenants  in  an  action 
01  ejectment,  in  which  it  was  alleged  that  the  lease  had 
expired  on  the  Ist  Nov.  1896.  Subsequently,  on  the 
9th  August,  1897,  the  sub-tenants,  J,  (7.,  P.  8.  and 
J,  D.;  who  had  not  been  turned  out  of  possession,  were 
accepted  by  the  lessor  as  his  tenants  and  paid  rent  to 
him  which  in  the  receipts  was  called  the  rent  from 
1st  Nov.  1896. 

Seld^  following  Holland  v.  Chambers  {Devine^s  Case) 
(1894),  2  I.  E.  442,  that  J.  C,  P.  8.  and  J.  D.  were 
trespassers  after  date  of  the  decree,  and  that  the  subse- 
quent agreement  with  the  lessor  did  not  relate  back  so 
as  to  make  their  occupation  that  of  tenants  during  the 
whole  of  the  qualifying  period.  Concanrum  v.  Holland^ 
Lawson's  Notes  (1897),  169. 


Household  franchise — Death  of  tenant  {father  of  claimant) 
intestate — Abandonment  of  claims  by  rest  of  next-of' 
kin  in  favour  ofclaim^ant — Occupatian^as  sole  tenant. 

North  Tyrone.  B.  Q.^  a  person  on  the  list  for  the 
year  1898,  as  an  inhabitant  occupier  of  a  dwelling- 
house,  was  objected  to  on  the  ground  that  he  did  not 
occupy  as  owner  or  tenant.  The  father  of  B.  G.  had 
been  tenant  of  the  premises  in  question,  being  a  house 
and  farm,  up  to  the  time  of  his  death  intestate  in  1893, 
leaving  his  son  B.  O.  and  two  daughters  his  sole  next- 
of-kin.  After  the  death  of  their  father,  B.  Q.  and  his 
sisters  Hved  together  in  the  house  and  worked  the  farm 
by  which  they  supported  themselves.  In  and  after  the 
year  1896,  B.  O.  took  from  the  landlord  receipts  in  his 
own  name  for  the  rent  of  the  farm.  On  the  13th  July, 
1896,  an  agreement  in  writing  was  made  between  £.  &. 
and  his  sisters  by  which,  aft^  a  recital  that  B.  G.  had 
with  their  consent  been  accepted  by  the  landlord  as  tenant 
of  the  farm,  they  agreed  with  B.  G.  to  abandon  to  him 
all  claims  as  next-of-kin  of  their  father  on  the  house 
and  farm.  No  evidence  to  displace  these  facts  was 
given. 

Held^  that  although  there  is  no  rule  of  law  that  a 
man  who  occupies  land  as  the  only  person  recognised  as 
tenant  by  the  landlord  ^^  occupies  as  tenant     for  the 
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purpose  of  the  franohifle,  when  others  live  with  him  who     Arswma.. 

have  rights  against  the  land  as  next-of-kin,  yet  upon 

the  faots  stated  the  only  possible  inference  was  uiat 

B.  O.  oocupied  as  sole  tenant,  and  was  therefore  entitled 

to  the  francshise  (a).     Oibson  v.  Riddell  (1899),  2  I.  R. 

354. 


Lodger  franchise — Declaration — Evidence — Failure  of 
claimant  to  appear  on  citation — 48  Vict,  cap,  16, 
%,  14  (J). 

A  claimant  to  a  lodger  vote  who  had  been  cited  by  an 
objector  to  attend  for  the  purpose  of  examination  as  to 
the  validity  of  his  claim  failed  to  attend. .  Counsel  on 
his  behalf  moved  to  have  the  claim  allowed  upon  the 
declaration  annexed  to  the  daim.  The  Sheriff  held 
that  as  the  claimant  had  been  cited  he  was  bound  to 
attend,  and  adjourned  the  case  to  give  him  an  oppor- 
tunity of  attending.  Upon  the  adjournment  the  claimant 
again  failed  to  attend,  and  as  no  reason  was  assigned 
the  Sheriff  rejected  his  claim. 

Heldy  following  Stirling  v.  Fletcher  {antCy  p.  iii. ;  23 
B.  120),  that  his  claim  was  rightly  rejected.  Andrews 
V.  Armstrong^  25  Bettie,  95. 


Service  franchise — Hydropathic  establishment — ^^  Boots  ^* 
occupying  separate  bedroom. 

County  of  Perth  (Western  Division) .  D,  C,  a  claimant 
to  a  vote  by  virtue  of  his  service,  was  employed  as 
*'  boots  "  in  a  hydropathic  establishment  and  occupied 
in  respect  of  his  services  a  separate  bedroom  in  the 
establishment  of  which  he  had  the  key  and  the  exclusive 
use.  He  took  his  meals  alongwith  the  other  servants 
in  the  servants'  dining-hall.  The  manager  occupied  a 
suite  of  rooms  in  the  same  building,  access  to  which 
was  by  a  door  from  the  main  corridor  of  the  establish- 
ment, the  whole  of  which  was  under  one  roof.  The 
manager  had  entire  control  of  all  the  servants  whom  he 
engaged  and  dismissed. 

SeU,  that  the  claimant  did  not  occupy  a  separate 
dwelling-house,  but  the  same  house  with  the  manager 

(a)  Gf.  Loffue  ▼.  SiddeU,  law-  (b)  Gf.  41  &  42  rtet,  cap.  26, 

$on*8  Notes  (1897),  164.  s.  23. 
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^rPBfDTx,  under  whom  he  served,  and  that  he  was  not  entitled  to 
be  placed  on  the  register.  Falcomr  v.  McGruffie,  (19  R. 
295,)  distinguished ;  Colquhoun  v.  Young^  25  Eettie,  101. 


Household  franchise — Absence  during  performance  of  duty 
— Electoral  Disabilities  Bemoml  Act,  1891  (54  Vict, 
cap.  11). 

2).  B.,  a  postman  in  the  service  of  the  Post  Office 
Department  in  Edinburgh^  whose  duty  it  was  to  deliver 
letters  in  the  neighbourhood  of  Edinburgh  daily,  except 
Sundays,  was  tenant  during  the  qualifying  period  of  a 
house  at  Mihathort^  in  Kinrosshire,  where  his  wife  and 
family  resided  continuously.  He  lived  himself  for  the 
purpose  of  his  employment  in  lodgings  in  Edinburgh^ 
but  spent  his  annual  summer  holiday  (of  a  fortnight) 
with  his  family  in  his  house  at  Milnathort^  and  irom 
time  to  time,  at  intervals  varying  from  one  month  to 
two  months  (never  exceeding  two  months),  was  accus- 
tomed to  go  to  Milnathort  on  Saturday  night  and 
remain  there  with  his  family  till  Sunday  evening.  He 
founded  his  claim  to  a  vote  upon  the  contention,  under 
section  2  of  the  Electoral  Disabilities  Eemoval  Act, 
1891  (54  Vict.  cap.  11),  that  he  had  not  at  any  time 
during  the  qualifying  period  been  absent  for  a  period 
exceeding  four  months  from  his  house  at  Milnathort  in 
respect  of  which  he  sought  a  qualification. 

Heldy  that  he  was  not  qualified  as  an  inhabitant 
occupier  of  the  house  at  Milnathort.  Rintoul  v.  Falconer j 
1  Eraser,  207. 
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NOTES  OF  CASES  decided  in  the  Scotch 
AND  Irish  Courts  on  Appeal  from  Sheriffs 
AND  REVisiNa  Barristers  during  the  Years 
1898  AND  1899. 

Lodger — Soh  tenant — Hmband  and  mfe. 

(My  of  Glasgow.  T.  W,  P.  daimed  to  have  his  name 
inserted  in  the  register  of  voters  for  the  burgh  as  a 
lod^r  oooupying  a  bedroom  as  sole  tenant. 

Objeotiony  that  he  did  not  oooupj  the  lodgings  aa 
sole  tenant. 

He  had  oooupied  for  the  requisite  period  the  said 
lodgings,  which  were  of  suflSoient  value  to  entitle  him 
to  be  ]placed  on  the  register,  and  his  wife  lodged  there 
with  him. 

On  the  question  of  law  steted — "  whether,  in  respect 
that  the  claimant's  wife  Hved  with  him,  he  did  or  did 
not  occupy  the  said  lodgings  separately  and  as  sole 
tenant  in  the  sense  of  the  Bepresentation  of  the  People 
(Scotland)  Act,  1868  (31  &  32  Vict.  cap.  48),  s.  4  (2)." 

Heldy  that  the  objection  could  not  be  sustained.  He 
was  sole  tenant  and  entitled  to  be  entered  in  the  register 
of  voters.     Samilton  v.  Paton^  1  Prcwer,  208. 


Inhabitant  occupier  as  tenant — "  Cottar  ^^ — Eight  ofcom^ 
pensation  under  Crofters  Acty  1886 — Nature  of 
tenure. 

County  of  Argyll.  A.  C.  claimed  to  be  enrolled  on 
the  register  of  voters  for  the  county  as  tenant  and 
occupant  of  a  house  at  Balephuil  under  the  Eepresenta- 
tion  of  the  People  (Scotland)  Act,  1868  (31  &  32  Vict. 
cap.  48),  s.  3,  and  the  Bepresentation  of  the  People 
Act,  1884  (48^  Vict.  cap.  3),  s.  2  and  s.  7  (4). 

He  had  resided  for  the  required  period  in  a  house 
erected  on  a  common,  situate  in  a  crofting  parish.    He 

¥0L.  X.  e 
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AppEHmx.  oould  show  no  titles  but  he  had  been  allowed  to  ereot 
the  houfle  on  a  site  pointed  ont  by  the  representative  of 
the  proprietor  of  the  solum.  He  paid  no  rent,  rates,  or 
taxes,  and  was  not  rated,  nor  was  there  any  contract 
upon  which  he  could  have  maintained  a  right  of  pos- 
session if  the  owner  of  the  land  had  thought  fit  to 
remove  him.  He  was  a  "  cottar  "  within  the  meaning 
of  section  34  of  the  Crofters  Holdings  (Scotland)  Act, 
1886  (49  &  50  Vict  cap.  29),  and  as  such  would  be 
entitled,  by  virtue  of  section  9  of  that  Act,  to  a  right  to 
compensation  on  removal  in  certain  circumstances. 

Held^  that  his  occupation  was  not  that  of  an  in- 
habitant occupier  as  tenant  under  the  Bepresentation 
of  the  People  Acts,  and  that  the  provisions  of  the 
Orofters  Act  did  not  alter  the  nature  of  the  tenure. 
CampbeU  v.  MacLachlan^  1  Eraser,  212. 


Burgh  vote — Lodger — Residence — 31  8f  32  Vict,  cap.  48, 
«.  4. 

Burgh  of  Leith.  R,  8,  B,  claimed  to  be  enrolled  as 
a  lodger  voter  for  the  burgh  in  respect  of  his  exclusive 
occupancy,  under  a  contract  with  his  father,  of  a  room 
in  his  father's  house  in  Leith^  the  value  being  sufficient 
within  section  4  of  the  Representation  of  the  People 
(Scotland)  Act,  1868  (31  &  32  Vict  cap.  48). 

The  claimant  was  employed  as  a  clerk  in  a  ship- 
owner's office  at  Dundee,  He  occupied  lodgings  at 
Dundee^  but  was  not,  nor  had  he  claimed  to  be,  enrolled 
as  a  voter  in  Dundee, 

Every  Friday  evening  during  the  qualifying  period 
the  claimant  returned  to  Leith  and  occupied  his  room  in 
his  father's  house  tiU  the  following  Monday  morning, 
and  he  occasionally  occujpied  it  for  a  night  in  the 
middle  of  the  week.  Durmg  his  absence  at  Dundee  it 
was  unoccupied. 

Held^  that  the  claimant  was  not  entitled  to  be  enrolled 
as  a  voter  for  Leith^  as  he  had  not  satisfied  the  require- 
ments of  the  Eepresentation  of  the  People  (Scotland) 
Act,  1868,  s.  4  (fl)  as  to  residence.  {Bond  v.  Overseers 
of  St.  George^  Hanover  Square^  1  Hopw.  &  Colt.  427 ; 
L.  B.  6  C.  P.  312,  approved  and  distinguished.) 
Miller  v.  Bruce,  2  Eraser,  265. 

(0)  Gf.  30  &  81  net,  cap.  102,  b.  4. 
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Claim — Statutory  form — Omimon  of  claimant  to  give    Apmbtdix. 

particulars  of  qualification — Fourth  column  left  blank  ' 

—Amendfnent— 19  8f  20  Vict.  cap.  68,  a.  46. 

Counly  of  Fife.  H.  M.  daimed  to  be  enrolled  on 
the  register  of  Totera  for  the  Eastern  Division  of  the 
county  as  "  tenant  of  house,  Newburgh.^^ 

In  the  olaim  lodged  by  the  claimant  the  oolunm 
headed  "  Street,  lane,  or  other  place  where  the  property 
is  situated  and  number  of  the  house  (if  any),"  was  lere 
blank. 

Upon  objection  that  the  daim  was  bad  by  reason  of 
the  non-compliance  with  the  statutory  form  in  omitting 
to  give  the  particulars  required  to  be  stated  in  this 
column,  the  Sherifi  amended  the  daim.    Upon  appeal — 

Heldy  that  the  omission  was  not  within  the  power  of 
amendment  given  by  the  Registration  of  Voters  (Scot- 
land) Act,  1856  (19  &  20  Vict.  cap.  68),  s.  46,  and  that 
it  invalidated  the  daim.  Osborne  y.  Melville.  2  Eraser, 
266. 


Lodger  franchise — Evidence  of  value — Declaration  prim& 
fade  evidence — Valuation  roll — 48  Vict.  cap.  16, 
«.  14. 

Burgh  of  Glasgow.  D.  F.  claimed  to  be  enrolled  on 
the  register  of  voters  as  a  lodger  in  respect  of  lodgings 
in  the  burgh.  The  claim  was  m  the  statutory  form,  and 
the  declaration  set  forth  that  the  claimant  nad  for  the 
statutory  period  occupied  as  sole  tenant  lodgings  con- 
sisting of  a  bedroom  in  a  house  containing  three  apart- 
ments, and  that  such  lodgings  were  of  a  dear  yearly 
value,  if  let  unfurnished,  of  10/.  or  upwards. 

No  objection  to  the  claim  was  lodged,  but  the  SherifE- 
substitute  having  ascertained  ex  proprio  motu  from  the 
valuation  roll  that  the  house  of  which  the  claimant's 
room  was  part  was  entered  therein  as  of  the  annual 
value  of  12/.  10*.,  held  upon  these  facts  only  that  the 
lodgings  occupied  by  the  claimant  were  not  of  sufficient 
value,  and  rejected  the  claim.     Upon  appeal — 

Held,  that  there  was  no  contrary  evidence  to  rebut 
iiie  primd  facie  evidence  of  the  declaration,  and  that  the 
claimant  was  entitled  to  be  put  upon  the  register. 
Flynn's  Case,  2  Fraser,  269.^  (See  Kellie  y.  Little,  2^ 
B.  ti79,  ante,  p.  v.  of  Appendix.) 
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Afpkmdix.     Inhabitant  occupier — Rouse  in  which  a  man  lives — Bank 
porter  required  to  sleep  at  bank  during  part  of  year. 

Borough  of  Londonderry.  J.  B.  was  on  the  list  of 
voters  for  the  Waterside  Division  of  the  borough  as  an 
inhabitant  householder  at  14,  Violet  Street.  He  was 
tenant  of  the  house,  where  he  lived  with  his  wife  and 
family.  He  was  a  porter  in  the  Hibernian  Bank.  He 
was  also  during  five  months  of  the  qualifying  period 
employed  as  caretaker  of  the  bank  premises,  and  under 
the  terms  of  such  employment  required  to  sleep  on  the 
bank  premises  every  n^ht,  in  a  room  which  was  fur- 
nished as  a  bedroom.  JDuring  ilie  rest  of  the  period  he 
slept  in  his  own  house.  During  the  whole  qualifying 
period  he  had  all  his  meals  each  day  in  his  own  house. 
While  employed  as  caretaker  he  went  home  every 
morning  before  bank  hours  and  every  evening  after 
bank  hours,  returning  to  the  bank  merely  for  the  pur- 
pose of  sleeping  there  as  caretaker. 

Heldy  that  mere  was  abundant  evidence  that  J.  B. 
had  occupied  his  house  as  his  home  for  the  qualifying 
period,  and  that  he  was  entitled  to  a  vote  in  respect  of 
it.    Holland  v.  Breen,  Lawson's  Notes  (1898),  190. 


Occupation  as  tenant — Son  occupying  farm  of  tchich  his 
late  father  had  been  tenant — No  toill  nor  administra- 
tion— Purported  gift  of  farm  by  widow  to  son — No 
recognition  of  tenancy  by  landlord. 

County  of  Tyrone.  P.  D.  was  on  the  list  of  voters 
for  the  East  Tyrone  Division  of  the  county  as  inhabitant 
occupier  of  a  house  at  Magherlamfield. 

Objection,  that  he  did  not  occupy  as  tenant. 

Facts :  P.  D.  lived  with  his  family  at  the  house  on  a 
farm  which,  with  another  farm,  had  been  occupied  by 
the  father  of  P.  JD.  as  tenant.  The  father  died,  leaving 
no  will,  and  no  administration  was  taken  out.  The 
widow,  with  one  son  and  daughter,  lived  on  one  farm 
and  gave  to  P.  JD.  the  other,  with  the  house  in  question 
in  which  he  lived.  He  paid  the  rent  of  the  farm  and 
took  the  produce.  The  receipts  for  rent  were  taken  in 
the  widow's  name,  and  there  was  no  acknowledgment 
by  the  landlord  of  P.  J5.  as  tenant.  The  Revising 
Barrister  held  that  P.  B.  was  not  tenant  at  will  to  hu 
mother,  and  struck  out  the  name. 
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Seldy  that  the  only  legal  tenancy  in  the  premises  was  Appendix. 
in  the  widow.  The  son  wm  not  tenant  to  the  landlord, 
and  there  was  no  evidence  that  he  was  tenant  at  will  to 
his  mother.  The  Eevising  Barrister  was  right  in  his 
finding  and  in  disallowing  the  vote.  Dormer  v.  Otenn^ 
LawBon's  Notes  (1898),  197. 


Inhabitant  householder — Sub-tenant — Determination  of 
immediate  landlord's  tenancy  by  notice  to  quit — Sub- 
sequent arrangement — Break  of  qualification. 

A.  C.  was  sub-tenant  of  part  of  a  house  to  W.  (?., 
who  was  weekly  tenant  of  the  house  and  occupied  the 
other  part.  The  owner  of  the  house  during  the  quali- 
fying period  served  W.  Q.  with  notice  to  quit,  rent 
being  in  arrear,  and  determined  the  tenancy.  A  sum- 
mons for  possession  was  also  taken  out.  Neither  notice 
to  quit  nor  summons  for  possession  was  served  on  A.  C, 
the  sub-tenant.  The  hearing  of  the  summons  was 
adjourned  by  consent,  and  subsequently  the  rent  was 
paid  up  and  a  settlement  effected,  and  possession  was 
never  taken  up  by  the  owner. 

Held^  that  the  tenancy  was  determined  by  the  notice 
to  quit,  and  that  the  sub-tenant  being  in  no  better  posi- 
tion, both  became  trespassers.  There  was  no  evidence 
of  any  relation  of  tenancy  between  the  sub-tenant  and 
the  head  landlord,  and  he  was  therefore  not  entitled  to 
the  franchise.  Crawley  v.  Holland^  Lawson's  Notes 
(1898),  198. 


Dtaelling-house — Part  of  house — Occupation  during  part 
of  qualifying  period  of  additional  rooms. 

Borough,  of  Londondeiry.  B.  JET.  W6W  tenant  of  a 
house,  12,  Patrick  Street,  in  the  said  borough,  of  which, 
down  to  May,  1898,  he  occupied  a  certain  portion  him- 
self with  his  family,  and  let  another  portion  to  his 
father.  After  his  father  left  in  May,  1898,  B.  H.  moved 
his  own  furniture  and  his  family  into  the  rooms  pre- 
viously occupied  by  his  father,  and  ceased  to  occupy 
some  of  the  rooms  previously  occupied  by  himself,  except 
that  he  kept  furniture  in  them  and  let  them  to  boarders. 
He  continued  to  occupy  as  before  the  rest  of  the  portion 
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Apmmz.  previously  oooapied  by  him.  His  name  appeared  on 
the  list  of  Toters  for  the  North  Division  of  the  borough 
of  Londonderry  as  an  inhabitant  householder  in  respect 
of  "  house  (part  of),  12,  Patrick  Street." 

Objection,  that  his  dwelling-house  was  changed  in 
May,  1898,  and  that  as  there  was  not  a  claim  for  suc- 
cessive occupation  of  these  premises  he  was  not  entitled 
to  be  on  the  register. 

Heldj  that  there  was  no  evidence  that  B.  H.  did  not 
occupy  one  and  the  same  dwelling-house  throughout  the 
qualifying  period.  Higgins  v.  Holland^  Lawson's  Notes 
(1898),  207. 


Dwelling-houae — Part  of  home — Letting  off  during  pari 
of  the  qualifying  period  part  of  the  portion  occupied. 

Borough  of  Londonderry,  J.  O,  W£w  on  the  list  of 
voters  for  the  borough  as  an  inhabitant  occupier  in 
respect  of  a  "  dwelfing-house  (part  of),  8,  Nailer's 
Row.]' 

Objection,  that  he  did  not  occupy  the  same  premises 
throughout  the  qualifying  period,  and  that  as  he  had 
not  claimed  for  successive  occupation  he  was  not  entitled 
to  be  on  the  register. 

Facts:  Up  to  February,  1898,  J.  Q.  occupied  two 
rooms,  front  and  back,  ground  floor  in  the  said  house. 
He  slept  in  the  back  room  and  occupied  the  front  as 
sitting  room.  In  February,  1898,  he  let  the  front 
room  to  a  tenant,'and  thereafter  lived  himself  in  the 
back  room  only. 

Heldy  that  this  was  merely  the  reverse  case  to  that  of 
Higgins  v.  Holland-  (a),  and  that  there  was  no  evidence 
that  J.  O.  did  not  occupy  the  same  dwelling-house 
throughout  the  qualifying  period.  Qorman  v.  Holland^ 
Lawson's  Notes  (1898),  213. 


Municipal  franchise — Occupation  as  tenants — Joint  occu' 
piers  as  tenants — 3  (^  4  VicL  cap,  108,  s.  34. 

Cify  of  Limerick,     Objection  was  taken  to  the  name 
of  B,  J,  N,  being  entered  on  the  burgess  roll  for  the 

(a)  The  preceding  oaae,  anU^  p.  xv. 
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city.    B.  J.  If.  carried  on  busmefls  in  partnership  with    Actmtdix. 

his  father  in  a  house  of  which  his  father  was  lessee. 

There  was  no  written  contract  of  partnership.     The 

value  of  the  premises  was  40/.  a  year.     The  father  and 

son  were  jointly  rated  for  the  premises,  and  the  rent, 

rates  and  taxes  were  paid  out  of  the  gross  profits  of  the 

business.    B.  J.  N.  received  a  share  of  the  net  profits. 

Heldy  that  there  was  sufficient  evidence  of  occupancy 
by  the  partners  as  tenants,  and  that  the  value  oeing 
sufficient,  B,  J.  N.  was  entitled  to  be  on  the  burgess 
roll  as  a  joint  occupier.  {Rogers  v.  Harvey ^  K.  &  G. 
169 ;  5  C.  B.  N.  S.  3,  followed) ;  Whelan  v.  Nekon, 
Lawson's  Notes  (1898),  216. 


MecUeal  relief— Medical  Belief  Disqualification  Benuwal 
Act,  1886  (48  8f  49  Vict.  cap.  id)— Receipt  of  medical 
relief  in  workhouse. 

The  name  of  E.  P.  on  the  list  of  voters  for  the 
borough  of  Londonderry  as  an  inhabitant  householder 
was  objected  to  on  the  ^ound  that  he  was  disqualified 
by  the  receipt  of  parochial  relief. 

Facts :  JE.  P.  was  tenant  of  his  house  during  quali- 
fying period,  paid  his  rent,  and  was  not  at  any  time  in 
destitution.  He  was  constantly  at  work  except  during 
a  period  of  illness  in  the  latter  half  of  May.  On  the 
18th  May,  being  very  ill  and  desirous  of  being  treated 
in  hospital,  he  applied  to  the  relieving  officer  for  medical 
relief,  "  not  for  want,  only  for  pain."  The  officer  noted 
Mm  "  ill "  in  his  book,  and  sent  him  for  treatment  to 
the  workhouse.  The  medical  officer  saw  him  in  due 
course,  and  had  him  placed  in  the  infirm  ward.  He 
remained  there  very  ill  for  two  days,  but  as  soon  as  he 
discovered  that  he  was  in  the  pauper  ward,  and  his 
illness  permitted,  he  left  on  the  20th  May.  He  had 
no  intention  of  receiving  poor  relief. 

Held,  that  he  had  only  received  medical  relief  and 
was  not  disqualified.  Holland  v.  Porter,  Lawson's  Notes 
(1898),  220. 
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Appbhbix.        Claim — Mistake — Misdescription  of  list — Amendment, 

Section  1  (1)  of  the  Begistration  (Ireland)  Act,  1898  (a) , 
provides  as  follows : — "  The  lists  of  parliamentaiy 
electors  in  Ireland  shall  be  made  up  for  poor  law 
electoral  divisions,  instead  of  for  parliamentaiy  polling 
districts."  The  prescribed  forms  of  claim  were  those 
contained  in  the  schedule  to  the  Eegistration  (Ireland) 
Act,  1885,  as  adopted  by  the  Eules  made  to  carry  out 
the  Act  of  1898  (6).     The  forms  of  claim  No.  5  and  No. 

31  were  headed — "  County  of .     Polling  District 

of ."    These  headings  were  left  unaltered  by  the 

Bules. 

The  Clerk  of  the  Peace  by  whom  the  forms  to  be 
used  were  issued,  caused  to  be  printed  in  the  headins^  of 
each  form,  in  view  of  the  provisions  of  the  Act  of  lo98, 
the  additional  words  "Poor  Law  Electoral  Division 
of r 

Prior  to  the  Act  of  1898,  there  was  a  t)olling  district 
of  Kingstown.  By  order  of  the  Local  Gbvemment 
Board,  dated  11th  May,  1898,  the  electoral  division  or 
polling  district  of  Kingstown  was  divided  into  four 
electoral  divisions,  namely :  Kingstown  No.  1,  Kings- 
town No.  2,  Kingstown  No.  3,  Kingstoum  No.  4. 

Claimants  in  filling  up  their  claims,  inadvertently 
and  by  pure  mistake,  as  the  Bevising  Barrister  found, 
inserted  after  the  printed  words  "  In  the  Electoral 
Division  of  ,"  "  Kingstotm  "  only,  without  speci- 
fying the  particular  electoral  division,  No.  1,  No.  2, 
etc.,  as  the  case  might  be.  The  polling  disfaict  was 
correctly  stated,  and  the  claim  in  each  case  contained 
the  true  address  and  description  of  the  claimant,  by 
means  of  which  the  Clerk  of  the  Peace  could  have 
inserted  each  claim  in  the  correct  list. 

Heldy  that  having  regard  to  the  statutory  form,  the 
putting  in  the  word  "  Kingstotm "  only  was  either 
merely  insufficient  or  surplusage.  It  was  a  mere  mis- 
take of  description  and  not  misleading.  The  principle 
of  the  Irish  decision  of  Hanbidge  v.  Beveridge  (c),  and 
of  the  English  decisions  of  Bollen  v.  Southall  (d)  and 
James  v.  Howarth  (e)  applied,  and  the  Bevising  Barrister 
was  right  in  amending  by  inserting  in  the  claims  the 
correct  number  of  the  electoral  division,  and  transferring 

(a)  61  Viet.  cap.  2.  (e)  Zawion,  303. 

(&)  8eenow<'Hefl;ifitaration(Ire-  (d)   Colt.  868;    16  Q.  B.  D. 

land)  Bules,  1899/' and  amended  461. 
Fozms  in  Schedule  thereto.  (e)  CoU.  87 ;  6  0.  F.  J).  226. 
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the  names  to  the  lists  in  which   they  should  have     Appbwdix. 

appeared.     Sharp  v.  M'Ourry^  Lawson's  Notes  (1898), 

245. 


Absence  on  military  duty  —  Imprisonment  in  camp  — 
Electoral  Disabilities  Removal  Acty  1891  (54  Vict 
cap.  11). 

Borough  of  Londonderry.  D.  O^C.y  on  the  list  of 
parliamentary  voters  for  the  borough,  was  objected  to 
on  the  ground  of  absence  &om  his  home,  in  respect  of 
which  he  sought  his  qualification  during  the  qualifying 

Sriod.  He  was  a  sergeant  in  the  JDerry  Artillery 
ilitia,  and  was,  during  the  qualifying  period  and 
while  his  regiment  waa  stationed  at  Buncrana  for  train- 
ing, duly  tried  by  the  military  authority  for  drunkenness, 
and  sentenced  to  be  a  prisoner  at  large  for  forty-eight 
hours.  The  effect  of  this-  sentence  was  that  he  was  not 
allowed  to  be,  and  in  fact  was  not,  outside  the  limits  of 
the  camp  lines  at  Buncrana  during  the  said  period  of 
forty-eight  hours.  Except  as  aforesaid,  D,  O^C.  was 
in  flJl  otner  respects  duly  qualified  to  be  registered  as  an 
inhabitant  householder. 

Heldy  that  the  cause  of  his  absence  from  his  dwelling- 
house  was  the  performance  of  his  duty  as  a  militiaman, 
and  that  the  *'  imprisonment  at  large  "  was  merely  an 
incident  of  his  service  which  did  not  affect  his  ability  or 
otherwise  to  return  to  his  home.  He  was  therefore 
within  the  protection  of  section  2  of  the  Electoral  Dis- 
abilities Removal  Act,  1891  (54  Vict.  cap.  11),  and  not 
disqualified  to  vote  as  an  inhabitant  occupier.  O^Oonnell 
V.  Solland  {1900),  2  I.  E.  449. 


Occupation  franchise — Local  Government  list — Part  of  a 
house  separately  occupied — Sisters  in  a  convent — 
Service  franchise. 

County  of  Fermanagh.  Eighteen  sisters  of  mercy 
residing  in  the  convent  of  their  order  at  Forthilly  in  the 
town  01  Enniskillen,  were  upon  the  Local  Government 
list  as  inhabitant  occupiers  in  respect  of  parts  of  the 
convent  occupied  by  them  respectively.  The  premises 
of  the  convent  were  vested  in  trustees,  viz.  the  Eoman 
Catholic  Bishop  of  the  diocese,  the  parish  priest  of 


tX  CASES  DECIDED  IN  THE  SCOTCH  AND  IRISH  COURTS. 

Appendix.  JSnniskillen,  and  the  senior  Roman  Catholic  curate  of 
Unniskilkfif  all  for  the  time  being,  upon  trusts  "  For  the 
use  and  benefit  of  the  Roman  Catholic  inhabitants  and 
congregation  of  Enniskillen,  etc."  Membership  of  the 
sisterhood  and  the  general  administration  of  the  convent 
was  governed  by  rmes,  but  there  was  no  OTovision  as  to 
how,  if  at  all,  they  might  be  dismissed.  The  Bishop  of 
the  diocese  had  a  visitorial  authority.  The  internal 
economy  of  the  convent  was  under  the  government  and 
control  of  the  Lady  Superioress,  who  resided  there,  and 
by  arrangements  under  her  control,  and  not  in  pursuance 
of  any  provisions  in  the  rules,  each  of  the  sisters 
occupied  a  separate  bedroom  during  the  qualifying 
period.  The  Lady  Superioress  could  at  any  time 
change  the  occupants  from  one  room  to  another,  or 
arrange  to  have  more  than  one  occupant  of  a  single 
room.  She  could  refuse  to  allow  a  sister  to  receive  a 
visitor,  order  her  to  open  her  door,  and  require  her  to 
^ve  up  the  key.  The  sisters  took  their  meals  together 
m  the  refectory,  and  occupied  in  common  other  general 
rooms  in  the  convent.  Tney  received  no  remuneration, 
and  were  under  no  contract  of  employment,  but  subject 
only  to  their  obligations  as  sisters  and  their  vows. 

Meldy  that  the  sisters  did  not  occupy  their  rooms 
separately  as  dwellings  within  the  meaning  of  section  5 
of  41  &  42  Vict,  cap.  26,  and  were  therefore  not  entitled 
to  the  franchise  under  section  3  of  the  Representation 
of  the  People  Act,  1884  (48  FtV^.  cap.  3).  The  Court 
further  intimated,  without  giving  a  decision  on  the  point, 
that  the  sisters  did  not  occupy  their  rooms  by  virtue  of 
any  office,  service  or  employment.  Bannon  v.  Hanrahan 
(1900),  2  I.  R.  455. 


NOTES  OF  CASES  decided  in  the  Irish 
Courts  on  Appeal  from  Revising  Bar- 
risters DURING  THE  YeARS  1900  AND  1901. 


Poor  rate — Non-payment  of— Aggregate  rate  levied  as 
poor  rate — Indivisibility. 

J.  G.y  on  the  Town  Clerk's  list  for  the  oonnty  borouffh 
of  Londonderry  as  an  inhabitant  householder,  w£w  dmy 
objected  to  on  the  ground  that  he  was  disqiialified  by 
reason  of  non-payment  of  the  poor  rate.  The  poor  rate 
demanded  was  an  aggregate  made  up  of  union  charges 
and  county-at-large  charges  which  by  statute  are  levi- 
able as  "  poor  rate."  The  voter  tendered  the  amount 
of  the  union  charges,  but  the  rate  collector  refused  to 
accept  the  simi  so  tendered  unless  the  amount  due  for 
county-at-large  charges  was  also  paid. 

Heldy  that  the  rate  could  not  be  divided,  and  that  the 
whole  of  the  sums  aggregated  and  levied  as  "  poor  rate  " 
must  be  paid  in  order  to  entitle  a  person  claiming  the 
franchise  to  a  vote. 

Semble,  per  Lord  O'Brien,  L.C.J.,  a  tender  of  the 
rate  without  actual  payment,  even  though  wrongfully 
refused,  is  not  suflBcient  to  qualify  a  voter.  M^Daid  v. 
Oalbraith  (1901),  2  I.  E.  490. 


Inhabitant  hau8ekold£r — Room  taken  by  tcife  for  husband 
— Tenancy — Question  of  fact. 

Borough  of  Londonderry.  W.  M.^  on  the  Town  Clerk's 
list  as  "  inhabitant  householder ;  back  room,  first  flat, 
8,  Orchard  Place,"  was  duly  objected  to.  W.  M.'s  wife, 
before  marriage,  at  his  direction,  took  the  room  in  ques- 
tion, unfurnished,  in  her  mother's  house  at  Is.  Qd.  a 
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-AjrawMx.  week.  Upon  marrii^e  she  and  her  husband  entered 
into  occupation,  the  husband  furnished  the  room,  and 
the  rent  was  regularly  paid  by  the  wife  to  her  mother 
out  of  his  wages  throughout  the  qualifying  period. 

Ileidy  that  there  was  evidence  upon  which  the 
Beyising  Barrister  could  find  that  the  husband  was  an 
inhabitant  occupier  of  the  room,  and  entitled  to  be 
registered.    Holland  v.  Mitchell^  2  Lawson's  Notes,  272. 


Occupation  as  tenant — House  taken  by  icifefor  husband — 
Tenancy  entered  in  book  by  landlord  in  name  of  wife 
— Refusal  to  change  into  husband's  ^tame. 

Borough  of  Londofiderry.  C,  H.  occupied  during  the 
qualif  jing  period  firstly  premises  at  6,  Sloane's  Terrace, 
of  which  it  was  proved  that  he  was  the  tenant,  and  in 
succession  thereto  a  house  and  premises,  15,  Quarry 
Lane.  It  was  objected  that  he  was  not  tenant  of  the 
latter  premises.  They  were  taken  by  his  wife,  who  had 
been  sent  by  him  to  the  house  agent  for  the  purpose,  on 
a  weekly  tenancy.  She  took  tiiem  "in  the  ordinary 
way,'*  and  did  not  ask  nor  intend  to  have  her  name 
entered  as  tenant.  The  agent,  however,  entered  her 
name  in  the  rent  book  "  Mrs,  H,  tenant,"  that  is,  as  a 
married  woman.  Upon  this  being  discovered,  she  was 
sent  back  by  her  husband  three  times  to  have  this 
changed  and  his  name  put  in  instead,  but  the  agent 
refused.  She  paid  the  rent  every  week  out  of  her 
husband's  money,  but  there  was  no  evidence  that  the 
agent  knew  this.  The  p^ments  of  rent  were  credited 
to  her  in  the  rent  book.  The  Eevising  Barrister  found 
as  a  fact  that  there  was  no  contract  of  tenancy  by  the 
husband,  and  that  he  had  not  occupied  the  said  premises 
as  tenant,  and  struck  out  his  name. 

Held  (PiTzGiBBON,  L.J.,  dissenting),  that  there  was 
evidence  to  support  the  Revising  Barrister's  finding  on 
the  question  of  fact,  and  the  Court  could  not  inteixere. 
Hannigan  v.  Holland,  2  Lawson's  Notes,  274. 
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Occupation  as  tenant — Notice  to  quit — Subsequent  occupa-     Appkndix. 
tion  on  sufferance. 


Borough  of  Londonderry.  H,  M,  occupied  premises 
as  a  weekly  tenant.  He  was  served  with  a  notice  to 
quit,  which  determined  the  tenancy  on  the  14th  July, 
1899.  He  continued  in  possession  until  the  28th  July, 
when  he  quitted  the  premises.  On  the  20th  July  a 
summons  for  possession  was  taken  oat  and  served  on 
him  on  the  21st  July.  An  order  for  possession  was 
made  by  the  justices  on  the  27th  July. 

Held^  that  he  was,  after  the  expiry  of  the  notice, 
tenant  at  suilerance  down  to  and  on  July  20th  (follow- 
ing O^NeiWs  CasCy  2  Lawson's  Notes,  9,  and  Turner  v. 
M^Daidy  ib.  160),  and  therefore  entitled  to  be  registered  in 
respect  of  an  occupation  as  tenant.  M^ Shane  v.  Holland ^ 
2  Lftwson's  Notes,  282. 


Occupation  as  tenant — Ghrandson  occupying  house  of  tchich 
grandmother  had  been  tenant — Consent  of  some  of 
next  of  kin — No  agreement  of  tenancy  with  landlord. 

A  voter's  name  appeared  on  the  list  as  inhabitant 
occupier  of  a  dwelling-house.  His  grandmother  had 
been  tenant  of  the  house  with  a  small  farm  on  which  it 
is  situate.  He  had  resided  in  the  house  with  his  grand- 
mother and  worked  and  managed  the  farm  for  her. 
She  died  intestate,  leaving  the  voter's  mother  and 
another  daughter,  resident  in  America,  next  of  kin. 
No  letters  of  administration  were  taken  out.  After  the 
grandmother's  death  the  voter  went  with  his  mother  to 
me  agent  of  the  landlord,  and  they  both  requested  the 
agent  to  accept  the  voter  as  tenant.  The  agent  refused 
to  insert  the  voter's  name  as  tenant  unless  he  paid  him 
a  fee  of  1/.,  which  the  voter  refused.  He  remained, 
however,  in  occupation  of  the  house,  and  worked  the 
farm  for  his  own  benefit,  paying  the  rent  out  of  the 
profits.  The  agent  received  the  rent  but  did  not  give 
receipts  in  the  voter's  name. 

Held^  that  there  was  no  evidence"  upon  which  the 
!Revising  Barrister  could  find  that  the  man  occupied  as 
tenant.     Torish  v.  Nelson^  2  Lawson's  Notes,  284. 
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Appmnz.     Occupation  as  Owner — Freeholds  occupied  by  and  rated  in 
name  of  person  on  list — Title  defeasible. 


County  of  Tyrone,  J.  D,  C,  was  on  the  list  of  rated 
oooupiers.  The  qualifying  premises  consisted  of  free- 
hold land  and  buildings  which  had  belonged  to  his 
father,  J,  (7.,  until  his  death  eight  years  before.  The 
latter  left  three  sons  and  a  daughter  surviving.  Two 
of  the  sons,  A.  O.  and  the  voter  J.  D.  C,  resided  with 
their  father  up  to  his  death,  and  afterwards  continued 
to  reside  on  the  premises  and  farmed  the  said  lands. 
The  said  two  sons  and  daughter,  by  an  agreement  carried 
into  effect  by  an  arbitration  and  award,  arranged  a 
division  of  the  father's  property,  by  which  the  voter, 
J,  D.  C.y  took  the  land  and  buildings,  the  other  two 
certain  sums  of  money  in  lieu  of  any  claim  they  might 
have  in  or  to  the  said  land  and  buildings.  J,  D,  C. 
thereafter  remained  in  possession  of  the  premises  and 
farm,  and  was  the  rated  occupier  thereof.  The  eldest 
son  had  gone  to  America  before  the  death  of  the  father 
and  still  lived  there.  He  was  no  party  to  the  agree- 
ment. 

Meld^  that  though  the  voter  might  be  liable  to  be 
dispossessed  by  his  eldest  brother,  he  was  in  the  mean- 
time occupying  "  as  owner  "  and  entitled  to  be  registered 
as  a  rated  occupier.  Torish  v.  Colhoun^  2  Lawsou's 
Notes,  289. 


Occupation — Lands  let  to  persofis  to  sow  and  reap  crops 
thereon — Nature  of  right  acquired — Oumer*s  posses- 
sion and  qualification. 

County  of  Tyrone.  W.  R.  appeaj^  on  the  list  as  a 
rated  occupier  of  lands. 

Objection,  that  he  was  not  in  occupation  during  the 
whole  of  the  qualifying  period. 

About  the  month  of  February,  1899,  the  whole  of 
the  lands  were  let  by  auction  in  lots  for  cropping  for 
the  season  of  1899.  The  purchasers  of  the  several  lots 
paid  half  the  purchase-money  at  the  time  of  auction, 
and  half  at  the  end  of  harvest  before  removing  the  crops. 
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They  entered  in  the  spring  of  1899,  ploughed  the  land,     Appendix. 

sowed  the  crops  and  harvested  them.     No  person,  other         

than  the  purchasers  of  the  lots  or  their  servants,  entered 
on  the  land  until  the  crops  had  been  removed. 

The  Bevising  Barrister  held  that  the  lettings  were 
mere  conacre  lettings  and  not  a  parting  with  possession, 
and  retained  the  voter's  name. 

Heldy  that  this  was  a  question  of  fact,  and  that  the 
Court  could  not  review  the  Revising  Barrister's  decision. 
Torish  v.  Robb,  2  Lawson's  Notes,  291. 


Claim  to  be  rated — On  whom  to  be  served. 

By  section  110  (a)  of  the  Irish  Registration  Act, 
1850  (13  &  14  Vict,  cap.  69),  it  was  provided  that 
claims  to  be  rated  should  be  presented  to  the  Guardians 
of  the  Union.  No  special  mode  of  such  service  waa 
prescribed,  but  in  practice  claims  were  served  by  being 
given  to  the  Clerk  of  the  Union  for  the  Ghiardians 
whose  duty  it  was  to  see  that  efEect  was  given  to  the 
claims. 

By  the  Local  Government  (Ireland)  Act,  1898 
(61  &  62  Vict,  cap.  37),  s.  6,  the  business  of  the 
Guardians  as  to  making,  &c.  the  poor  rate  was  trans- 
ferred to  the  Coimty  Council. 

Seldy  that  since  the  Act  of  1898  service  of  a  claim  to 
be  rated  is  sufficiently  made  by  being  similarly  given 
to  the  Clerk  of  the  County  Council  as  the  new  Bating 
Authority.  WCaughey  v.  Bairdy  2  Lawson's  Notes, 
293;  33  L  L.  T.  R.  177. 


Meaning   of   "  the    last    rate  for    the    time    being " — 
13  Sf  14  Vict.  cap.  69. 

Borough  of  Londonderry.  B.  and  O.  were  in  joint 
occupation  dming  the  qualifying  period  ending  July  20, 
1899,  of  the  qualifying  premises  in  respect  of  which 

(a)  In  England  the  oorresponding  Heotion  30  of  the  Representation  of 
the  People  Act,  1832,  providee  that  claims  to  be  rated  may  be  made  to 
the  oyerseers. 
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Appbmdix.  they  claimed  to  be  registered  as  joint  rated  oooupiers. 
Prior  to  July  11,  1899,  their  said  premises  were  rated 
jointly  with  other  premises  of  which  they  had  formed 
part.  In  1899  a  revaluation  was  made,  and  the 
premises  occupied  by  the  claimants  were  separately 
valued  from  the  ofiier  portion  occupied  by  other 
persons.  On  July  11,  1899,  a  rate  which  included  the 
poor  rate  was  made  for  the  said  borough,  and  the  claimants 
were  duly  entered  in  the  rate-book  and  rated  as  joint 
occupiers  of  the  qualifying  premises,  the  other  persons 
being  separately  rated  in  respect  of  the  portion  of  the 
premises  separately  occupied  by  them. 

Held^  that  although  the  said  rate  was  made  after 
July  8,  1899,  when  the  list  was  sent  by  the  Clerk  of 
the  Union  to  the  Town  Clerk,  the  claimants  were 
"  rated  under  the  last  poor  rate  for  the  time  being," 
and  entitled  to  be  placed  on  the  register.  JPDaid  v. 
Janes  (a),  2  Lawson  s  Notes,  296. 


Parochial  rel^f^Receipt  of  medical  relief  in  tcorkhouse — 
Medical  Belief  Disqualification  Removal  Ad  (48  ^T  49 
Vict  cap.  46). 

Borough  of  Londonderry,  J.  C,  on  the  list  of  voters 
for  the  borough,  was  objected  to  on  the  groimd  that  he 
was  disqualified  by  the  receipt  of  parochial  relief. 

Facts :  J.  C.  was  in  the  workhouse,  "  in  the  body  (rf 
the  house,"  that  is  to  say  the  place  provided  for  the 
ordinary  destitute  poor,  from  tne  24th  to  the  30th 
March  during  the  qualifying  period.  He  had  asked 
for  admission  for  bad  health.  He  received  from  the 
Relieving  Officer  a  general  order  for  the  workhouse. 
The  Medical  Officer,  who  decides  to  what  department 
any  person  shall  go  on  such  an  order,  saw  the  man  on 
admission,  did  not  send  him  into  the  hospital  or 
infirmary,  but  kept  him  in  the  body  of  the  house.  He 
did  not  prescribe  any  treatment  for  him  that  day,  but 
on  the  27th  March  prescribed  a  bottle  for  him.  No 
further  or  other  treatment  was  given. 

(a)  See  also  M'Daid  v.  And^rton,  %b. 
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The  Beyising  Banister  found  as  a  fact  that  </.  (7.  had 
received  relief  other  than  medical  relief. 

Heldy  that  the  finding  of  the  Eevising  Barrister  was 
sapported  by  the  evidence,  which,  in  the  opinion  of  the 
Coiut,  was  all  one  way.  Crossan  v.  Hollandj  2  Lawson's 
Notes,  304. 


Appendix. 


Gfround  of  objectmh — Nature  of  qualification — Freeholder 
— Evidence, 

County  of  Tyror^e.  8.  Jf.  appeared  on  the  register 
of  voters  as  a  5/.  freeholder,  the  entry  being  in  columns 
under  the  following  headings  : — 


Name. 

Place  of 
Abode. 

Nature  of 
Qnalifieatiou. 

Amount  of 
Qualifica- 
tion or 
Rating. 

Qualifying 
Property. 

Notice  of  objection  was  duly  given  grounded  on  "  the 
column  of  the  register  headed  *  Nature  of  Qualifica- 
tion."* Evidence  was  accepted  de  bene  esse^  showing 
that  the  voter's  freehold  was  not  of  the  value  of  5/. 

Heldy  that  as  the  notice  of  objection  referred  only  to 
the  "  nature  of  the  qualification,''  it  was  not  competent 
to  the  objector  to  rely  upon  a  ground  of  objection 
based  upon  the  amount  of  the  voter's  qualification. 
Twnnh  V.  Marshy  2  Lawson's  Notes,  306. 


Requisition   Form — Entry  of  mccemre  occupation  on — 
Corresponding  entry  in  list — No  evidence  by  objector. 

Borough  of  Belfast,  J.  B,^s  name  appeared  on  the 
Town  Clerk's  list  as  inhabitant  householder  in  respect 
of  three  houses  in  succession,  viz.,  149,  CuUingtree 
Boad,  in  immediate  succession  from  27,  Crocus  Street 
from  Clonard  Gardens. 
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Appbmdix.  His  name  was  inserted  on  that  list  under  the  f  ollow- 
ing  oircumstances : — ^He  had  entered  on  the  Requisition 
Form  (No.  34),  Registration  (Ireland)  Rules,  May, 
1899  (fl),  served  on  him  by  the  Clerk  of  the  Union  in 
respect  of  the  premises  149,  CuUingtree  Road,  a  state- 
ment of  a  qualification  for  the  occupation  in  immediate 
succession  of  the  three  sets  of  premises  above  stated. 
The  Clerk  of  the  Union  thereupon  entered  in  his  list 
the  name  and  qualification  so  set  out  in  the  Requisition 
Form,  and  the  entry  was  adopted  by  the  Town  Clerk 
in  making  up  his  list.  The  voter's  name  also  appeared 
on  the  list  of  claimants  for  the  same  Polling  District 
entered  in  respect  of  the  same  qualification.  No  official 
objection  was  made  to  the  entry  of  «/.  B.^8  name  on  the 
Town  Clerk's  list  of  inhabitant  occupiers,  but  a  private 
objection  had  been  duly  made  containing  the  usual 
grounds  of  objection.  No  evidence  was  given  by  the 
voter  or  the  objector.  It  was  admitted  that  the  voter 
had  not  occupied  the  first-named  premises  for  the  whole 
of  the  qualifying  period,  but  there  was  no  evidence  to 
disprove  the  successive  occupation  of  the  three  sets  of 
premises. 

Held^  that  the  entry  of  the  voter's  name  on  the  Town 
Clerk's  list  was  not  wrong  in  law,  and  that  no  pHmd 
facie  case  having  been  established  by  the  objector,  the 
Revising  Barrister  was  right  in  retaining  the  name. 
{Lyons  v.  Chambers,  26  L.  K.  Ir.  116 ;  1  Lawson's  Notes, 
259,  followed.)  Campbell  v.  Baxter,  2  Lawson's  Notes, 
311. 


Inhabitant   occupier — Notice  of  objection — Sufficiency — 
Evidence  of  break  of  tenancy. 

County  of  Dotcn.  A  person  on  the  list  of  inhabitant 
occupiers  was  objected  to  on  the  ground  that  he  was  not 
during  the  whole  of  the  qualifying  period  the  inhabitant 
occupier  of  the  premises  in  respect  of  which  his  name 
appeared  in  the  list.  It  was  admitted  that  he  had 
resided  continuously  during  the  qualifying  period  in 
the  house  in  question,  which  was  one  of  certain  mill- 
houses  let  by  the  owner  of  the  Annsborough  Mills  to 

(a)  Gf.  the  corresponding-  form  in  Registration  Order,  1895, 
Sched.  B.,  Form  A. 
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his  workpeople  as  tenants.  It  was  the  custom  of  the  AppB2n>iz. 
Annsborough  Mills,  when  one  member  of  the  family 
ceased  to  work  in  the  said  mills,  that  another  member 
of  the  family  who  continued  working  was  thereupon 
entered  as  tenant.  Evidence  given  by  the  objector  that 
the  voter  had  ceased  during  the  qualifying  period  to 
hold  the  said  premises  as  tenant  under  the  custom  above 
stated  was  objected  to  as  not  relevant  to  the  ground  of 
objection  stated  in  the  notice,  which,  it  was  contended 
on  behalf  of  the  voter,  impugned  only  the  fact  of  in- 
habitancy. 

Heldy  by  the  0.  A.,  affirming  the  decision  of  the 
Revising  Canister,  that  the  notice  of  objection  was 
sufficiently  specific,  and  the  evidence  rightly  admitted. 
Oreen  v.  Cummins^  2  Lawson's  Notes,  326. 


Amendment — Evidence  of  different  qualification  than  that 
stated  in  list — No  power  to  receive. 

County  of  Donegal^  East  Division.  The  name  of 
E,  8,  appeared  on  the  clerk  of  the  peace's  list,  Local 
Government  Supplement,  as  "  rated  occupier  22/.  10«. 
Magheranappin"  The  name  was  duly  objected  to  upon 
the  groimd  that  the  premises  were  not  rated  in  the  name 
of  the  voter.  There  was  no  other  ground  of  objection. 
There  was  no  claim  to  be  rated.  Upon  the  evidence 
rating  was  absolutely  negatived,  but  the  voter  proposed 
to  give  evidence  of  occupation  which,  though  not  suffi- 
cient to  establish  the  qualification  of  "  rated  occupier  " 
as  stated  in  the  list,  would  have  established  a  qualifica- 
tion as  "  inhabitant  occupier." 

Seldy  that  the  evidence  was  not  relevant  to  the  qualifi- 
cation stated  in  the  list ;  and  that,  as  by  section  4  of 
the  Registration  (Ireland)  Act,  1885  (48  Vict.  cap.  17), 
"  No  evidence  shall  be  given  of  any  other  qualification 
than  that  which  is  described  in  the  list,"  the  Revising 
Barrister  had  no  power  to  receive  it.  Morgan  v. 
Shirlowy  2  Lawson's  Notes,  327. 
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NOTES  OF  CASES  decided  in  the  Scotch 
AND  Irish  Courts  on  Appeal  from  Sheriffs 
AND  Revising  Barristers  during  the  Years 
1901  AND  1902. 

Lodger  franchm — Declaration  in  support  of  inaccurate 
claim — Ifot  priin&  facie  emdence  of  the  actual  quali- 
fication unless  claim  has  been  amended. 

County  of  Forfar.  W.  D.  daimed  a  vote  as  a  loda^er 
in  respect  of  a  "bedroom  and  sittings  room/'  By  his 
declaration  lie  stated  that  he  had  occupied  the  lodgings  as 
tenant  during  the  qualifying  period,  and  that  they  were 
of  a  dear  yearly  value,  if  let  unfurnished,  of  10/.  or 
upwards.  W,  D.  wajB  a  farm  assistant,  nephew  of  the 
owner  of  the  farm,  receiving  12s.  a  week  wages  and 
board  and  lodging.  He  had  the  sole  and  exclusive  use 
of  a  bedroom  only,  not  of  a  sitting  room.  Evidence  of 
the  rent  of  the  farm  and  of  the  general  rate  of  wages  in 
the  district  wajB  given,  but  no  evidence  of  the  value  of 
the  lodgings  except  Hieprimd/acie  evidence  afforded  by 
the  declaiation. 

On  these  facts  the  SherifF,  disregarding  the  words 
"  and  sitting  room  "  in  the  claim,  although  no  amend- 
ment was  asked  for  or  made,  found  that  the  value  of 
the  bedroom  alone  was  of  the  value  of  4s.  a  week  or 
10/.  a  year,  and  allowed  the  claim. 

Held^  that  the  claim  being  for  "  bedroom  and  sitting 
room,"  the  declaration  was  relevant  to  that  claim  only, 
and  therefore,  in  the  absence  of  amendment,  not  primd 
facie  evidence  of  the  real  qualification  "  bedroom  only," 
and  that  as  there  was  no  other  evidence  of  value  the 
claimant  was  not  entitled  to  a  vote,  Cfreen  v.  Donaldson^ 
4  Fraser,  245. 
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Lodger  claim — Right  of  objector  to  cite — Claimant  to 
attend  for  examination  in  support  of  objection. 

An  objector  to  a  lodger  daim  obtained  a  warrant 
(under  19  &  20  Vict.  o.  58,  s.  24  {a) )  "  to  cite  parties, 
witnesses  and  havers  in  support "  of  his  objection.  The 
citation  was  served  on  the  etaimant  citing  him  to  attend 
the  Registration  Court  "  so  that  you  may  be  examined 
on  oath  as  to  the  validity  of  the  claim  made  by  you«" 
The  claimant  appeared  at  the  Court  in  person. 

Heldy  that  it  was  competent  to  cite  a  claimant  to  give 
evidence  on  oath  of  his  claim,  notwithstanding  his  decla- 
ration was  primd  facie  evidence ;  that  the  citation  was 
not  disconform  to  the  warrant ;  and  that,  the  claimant 
in  fact  being  present,  an  irregularity  in  the  citation 
would  not  prevent  his  being  put  in  the  box  for  exami- 
nation.    Watson  V.  Livingstone^  5  Fraser,  171. 


Clergy    house — Separate   dwellings — Service  franchise — 
Joint^ated  occupiers. 

Couniy  of  Dublin.  The  Boman  Catholic  priest  of 
the  pari^  of  Bathmines  and  three  curates  occupied  a 
residence  which  is  provided  under  the  terms  of  a  trust 
for  the  clergy  of  the  parish.  The  priest  and  one  of  the 
curates  were  jointly  rated  for  the  house,  the  rates  beins; 
paid  by  all  the  occupiers  out  of  their  stipends,  and  earn 
contributing  to  the  expenses  of  the  house.  Each  resi- 
dent had  a  separate  bedroom  and  sitting  room,  and  used 
the  rest  of  the  house  and  servants  in  common.  The 
parish  priest  and  curates  were  appointed  by  the  BiBhop, 
who  resided  elsewhere.  The  parish  priest  prescribed  the 
religious  duties  of  the  curates,  but  had  no  power  to 
dismiss  them,  or  to  chance  them  from  one  room  to 
anoiher.  The  names  of  Sie  two  rated  residents  were 
on  the  register  as  joint-rated  occupiers  of  the  house. 
All  claimed  to  be  placed  on  the  register  as  inhabitant 
occupiers  of  the  rooms  separately  occupied  by  them 
under  section  3  of  the  Bepresentation  of  the  People 
Act,  1884  (48  Vict.  cap.  3). 

Heldy  on  the  ^und  that  the  Bevising  Barrister 
found  that  the  damiants  did  not  occupy  separate  dwel- 
lings, that  they  were  not  entitled  as  innabitaiit  occupiers, 
but  that  the  two  rated  occupiers  were  properly  on  the 
register.     Flicker  v.  Laddy  3  Lawson's  Notes,  1. 

(a)  See  41  &  42  rtet.  cap.  26»  b.  36. 
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Inhabitant  houaeholder — Residence  of  landlord  under 
same  roof. 

County  of  Dublin.  J.  H.  oooupied  a  room  over  a 
shop  belonging  to  his  landlord,  who  Kved  next  door. 
The  two  premises  were  numbered  118  and  119,  and 
had  two  hall  doors  and  two  stairs,  but  they  were  under 
the  same  roof  with  a  passage  communicating.  Both 
landlord  and  tenant  had  keys  of  the  hall  door.  Objec- 
tion that  the  claimant  W6»  only  a  lodger. 

Held^  that  he  was  entitled  as  inhabitant  householder. 
Herbert  v.  Ladd^  3  Lawson*s  Notes,  3. 


Lodger  claim — Declaration  primft  facie  evidence — Payment 
of  rent  not  apart  of  the  qualification. 

County  of  Dublin.  The  name  of  H.  C.  If.,  jimior, 
appeared  on  the  Old  Lodger  list  as  follows : — 

"  Ifame  of  Claimant. — H.  O.  iV".,  junior. 
^^Description  of  rooms. — Second  story  back  bedroom. 
^^  House  in  which  lodgings  are  situate. — 11,  Ghrosvenor 

"Eoad. 
^^  Amount  of  rent  paid. — No  rent,  by  agreement. 
"  Name  and  address  of  landlord." 

The  claim  of  H.  (7.  N.  was  in  the  form  prescribed  and 
duly  signed. 

Held^  that  the  declaration  disclosed  a  sufficient  quali- 
fication. Payment  of  rent  is  not  an  essential.  In  the 
absence  of  evidence  on  the  part  of  the  objector,  the 
declaration  is  prinid  facie  evidence  of  a  legal  contract 
with  sufficient  consideration.  Neilson  v.  Bryan^  3  Law- 
son's  Notes,  7. 
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Apfshdix. 


Lodger  claim — Words  ^^  sole  tenant  {or  as  Joint  tenant 
icith  )  "  struck  out  by  mistake. 

County  of  Dublin.  T.  J.  B.y  on  the  New  Lodger 
list,  had  in  claim  by  mistake  struck  out  not  only  the 
words  in  brackets  "  or  as  joint  tenant  with  "  but  the 
words  "sole  tenant"  immediately  preceding.  The 
claim  was  duly  signed  and  otherwise  in  the  prescribed 
form. 

Heldy  that  the  Kevising  Barrister  was  entitled  to  find 
that  this  was  a  clerical  error,  and  that  he  had  power  to 
amend.    Bryan  v.  Beer^  3  Lawson*s  Notes,  16. 


Old  lodger  claim — Declaration  stating  "  same  lodgings  " — 
Alteration  of  rent. 

County  of  Dublin.  O.  A.  was  entered  on  the  Old 
Lodger  List  as  follows : — 

"  O.  A.y  front  room,  first  floor,  furnished,  79,  Beech- 
wood  Avenue  ;  rent  20s.  (per  week)  board  and  lodging; 
landlord,  C.  -4.,  79,  Beechwood  Avenue." 

His  declaration,  duly  signed  and  in  the  prescribed 
form,  stated  that  he  was  on  the  register  in  respect  of 
the  same  lodgings  as  those  described  in  his  claim.  He 
was,  in  fact,  entered  on  the  register  as  "  G.  A.y  front 
room,  first  floor,  furnished,  79,  Beechwood  Avenue; 
rent  15s.  weekly,  board  and  lodging,  no  separate  sum 
allocated  for  rent;  landlord,  C.  -4.,  79,  Beechwood 
Avenue." 

Heldy  that  the  Revising  Barrister  was  right  in  find- 
ing that  the  claimant  occupied  the  "  same  lodgings," 
and  that  identity  of  lodgings  does  not  depend  on 
identity  of  rent.  Bryan  v.  Armstrong^  3  Lawson's 
Notes,  10.  

Old  lodger — Mis-statement  of  rent — Amendment. 

Coimty  of  Dublin.  A.  C.  B.  in  his  claim  stated  the 
amount  of  rent  to  be  30/.  yearly.  It  was  proved  that 
he  paid  30/.  a  year  for  the  lodgings,  including  partial 
boaxd.  The  Revising  Barrister  was  of  opinion  that  the 
claim  was  good,  the  discrepancy  being  trifling ;  and, 
further,  that  he  had  power  to  amend,  and,  if  necessaiyi 
was  to  be  taken  to  have  amended. 

The  objector  appealed. 

The  Court  dismissed  the  appeal.  Bryan  v.  Bridle, 
3  Lawson's  Notes,  15. 
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Lodger  claim — Joint  lodgings — Joint  rent  not  stated — 
Claimant's  share  of  rent  stated. 

County  of  Dublin.  A.  P.  claimed  in  respect  of  joint 
lodffings  with  A.  T.,  and  stated  the  amount  of  rent  paid 
by  him  to  be  7s.  6d.  a  week.  The  declaration  was  other- 
wise correct.  It  was  proved  that  the  claimant  occupied 
the  said  lodgings  jointly  with  A.  T.,  and  that  he  paid 
7«.  6d.  as  his  share  of  the  rent,  which  was  15«.  a  week, 
and  that  A.  T.  paid  a  like  sum. 

The  Revising  Barrister  was  of  opinion  that  the  claim 
was  good,  and  further  that  he  had  power  to  amend.  If 
amendment  was  necessary,  the  claim  was  to  be  taken  as 
amended. 

The  objector  appealed. 

The  Court  dismissed  the  appeal.  Per  Holmes,  L.  J. : 
The  dflim  was  right  as  it  stood.  £ri/an  v.  Perkins^ 
3  Lawson's  Notes,  17. 


Description  of  qualifying  premises — Mistake — Amendment. 

Borough  of  Londonderry.  The  name  of  P.  M.  ap- 
peared on  the  list  of  parliamentary  voters  as  an  inhabi- 
tant householder  in  respect  of  premises  described  in  the 
4th  column  as  "  front  room,  first  flat,  10,  High  Street." 

It  was  proved  that  P.  M.  had  occupied  the  back  room, 
first  flat,  10,  High  Street  as  a  dwelling-house  during 
the  whole  of  the  qualifying  period,  and  that  had  the 
premises  been  properly  described  no  objection  lay.  The 
error  occurred  through  the  registration  agent,  acting  for 
P.  M.J  by  mistake  wrongly  describing  the  .premises  on 
the  requisition  form  as  "  front  room  instead  of  "  back 
room.'' 

Held  (FiTzGiBBON,  L.J.,  dissenting),  that  the  Revising 
Barrister  had  power  to  amend  by  substituting  "  back 
room  "  for  "  front  room."  Martin  v.  Holland,  3  Law- 
son's  Notes,  19. 
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Aftsvdix. 

Description  of  qualifying  premises — Omission  of  part — 
Joint-rated  occupier — Amendment. 

Borough  of  Londonderry.  Objection  was  taken  to 
the  name  of  J.  K.  P.  on  the  Town  Clerk's  list  of 
parliamentary  voters  for  the  North  Division  of  the 
Borough  as  "joint-rated  occupier  with  W.  P.  Shop 
and  room  Little  James  Street,  15/.  Os.  0(^./'  upon  the 
ground  that  the  rating  was  not  sufficient. 

The  same  two  persons  were,  in  fact,  also  rated  in 
respect  of  premises  at  Rossville  Street,  in  the  West 
Division  of  the  said  borough,  for  12/.,  which  would  have 
afforded  a  sufficient  rating  qualification.  By  a  mis- 
conception of  his  duty  on  the  part  of  the  Clerk  to  the 
Guardians,  he  put  down  in  the  fifth  column  of  each 
division  only  the  premises  that  were  situate  in  that 
division,  and  the  names  of  J.  K.  P.  and  W.  P.  appeared 
therefore  in  the  list  for  the  West  Division  only  in  respect 
of  the  premises  in  Bk>ssville  Street. 

Heidy  that  the  Bevising  Barrister  had  no  power  to 
amend  the  list  by  adding  the  premises  in  Bossville 
Street  to  the  description  of  the  qualifying  premises. 
McGonagle  v.  Porter ,  3  Lawson's  Notes,  21. 


Notice  of  objection — Two  persons  of  the  same  name  upon 
the  list — Omission  to  distinguish. 

Borough  of  Londonderry.  A  notice  of  objection  was 
addressed  to  William  McGKnnis,  of  19,  Blucher  Street. 

Upon  the  same  list  there  appeared  the  names  of  two 
persons  William  McGinniSj  as  follows : — 

"1101;  place  of  abode,  19,  Blucher  Street;  nature 
of  qualification,  inhabitant  householder;  front  room, 
first  fiat,  19,  Blucher  Street." 

"  1102 ;  19,  Blucher  Street;  inhabitant  householder; 
house  and  yard,  19,  Blucher  Street." 

The  note  to  the  prescribed  form  requires  that  if  the 
list  contains  two  or  more  persons  of  the  same  name, 
the  notice  of  objection  should  distinguish  the  person 
intended  to  be  objected  to. 

ffeldy  that  the  notice  did  not  distinguish  the  person 
intended  to  be  objected  to  and  was  bad.  McChnagk  v. 
McCfinnis,  3  Lawson's  Notes,  24. 
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Appicwdtt, 

Separate  dwelUnff — Bedroom  provided  for  employee        

in  busine88  hotise. 

Borough  of  Belfast.  8.  W,  C,  as  one  of  the  assist- 
ants in  a  large  drapery  business,  was  provided  with  a  , 
separate  bedroom.  He  was  paid  a  yearly  salary  and 
boarded  by  the  firm.  His  services  were  determinable 
on  a  certain  notice.  He  occupied,  in  fact,  the  same 
bedroom  for  five  years,  but  he,  as  the  other  employees, 
was  liable  to  have  his  room  changed  at  the  discretion  of 
the  manager.  An  employee  had  no  key,  but  there  was 
a  bolt  on  the  inside.  He  could  not  leave  his  business 
in  the  shop  and  go  to  his  bedroom  without  special  per- 
mission. The  bedrooms  were  closed  for  domestic  pur- 
poses up  to  2  p.m.  on  Saturdays,  and  an  employee  was 
not  to  be  in  his  bedroom  between  II  a.m.  and  1  p.m. 
on  Sundays. 

Held^  that  there  was  no  evidence  of  exclusive  occupa- 
tion of  the  room  as  a  dwelling-house.  {Stribling  v. 
Hahe,  Colt.  409;  16  Q.  B.  D.  246,  considered.)  McQuade 
V.  Charltotiy  3  Lawson's  Notes,  27. 


Separate  dwelling — Exclusive  occupation  of  upper  part 
with  Joint  me  of  other  parts — Landlord  residing  in 
lower  part. 

Borough  of  Belfast.  P.  F.  occupied  the  entire  upper 
part  of  a  house  of  two  storeys,  paying  a  weekly  rent. 
He  had  the  key  and  exclusive  control,  and  with  his 
family  slept,  cooked  and  ate  in  the  said  upper  part. 
His  landlord  lived  separately  in  the  lower  part,  but 
exercised  no  control  over  the  upper  part,  and  rendered 
no  services  to  the  tenant  thereof.  The  front  door  and 
hall  were  common  to  both,  each  having  a  key.  The 
claimant  had  also  a  right  to  use  the  scullery,  privy, 
ashpit  and  yard  in  common  with  the  landlord,  having 
to  go  through  the  landlord's  kitchen  to  get  to  the  yard. 

Heldy  that  there  was  ample  evidence  for  the  Eevising 
Barrister's  finding  an  occupation  of  a  separate  dwelling. 
Campbell  v.  Farren^  3  Lawson's  Notes,  32. 


XXXVIU  GASES  DECIDED  IN  THE  SCOTCH  AMD  IRISH  COURTS 

Aptbnbzx. 


Inhabitant  occupier — Occupation  by  son  of  deceased  tenant 
as  one  of  next  of  kin  with  consent  of  other  next  of  kin 
in  possession — Agreement. 

North  Tyrone.  J.  K.  claimed  to  be  inhabitant  occu- 
pier of  a  house.  His  father,  the  former  judicial  tenant 
of  the  holding  upon  which  the  said  house  was  situate, 
had  died  intestate  five  years  previously.  J.  K.  and  his 
three  sisters  continued  to  live  in  the  house  after  the 
father's  death.  Administration  was  not  taken  out.  On 
the  19th  July,  1899,  by  a  written  agreement,  J.  K.^s 
three  sisters  abandoned  all  claim  they  might  have  as 
next  of  kin  on  the  said  lands  and  premises  in  favour  of 
J.  K.  Since  the  death  of  his  father  J.  K.  had  farmed 
the  lands  and  paid  the  rent,  taxes  and  outgoings  of  the 
farm,  and  was  asked  for  no  account  of  profits.  The 
receipts  for  rent  had  always  been  given  in  the  name  of 
the  representative  of  the  deceased  tenant. 

Held^  that  J.  K.  was  in  sole  occupation  as  tenant, 
and  entitled  to  a  vote.  Kelly  v.  Biddall^  3  Lawson's 
Notes,  35. 


Non-payment  of  rates — Tender. 

East  Donegal.  J.  K.  and  M.  Z.,  whose  names  were 
on  the  parliamentary  register,  were  objected  to  on  the 
groTmd  of  non-payment  of  rates. 

In  May,  1902,  J.  K.  offered  to  the  collector  payment 
of  all  the  poor  rates  due  in  respect  of  the  qualifying 
premises  up  to  Jan.  1,  1902 ;  but  as  the  rates  for  the 
subsequent  half-year  had  then  become  due,  the  collector 
declined  to  accept  payment  without  the  amount  of  the 
further  rates  then  due.  No  demand  note  for  the  further 
rates  had  at  that  time  been  served  on  J.  K.  On  June 
30,  1902,  J.  K.  caused  tender  to  be  made  of  his  poor 
rates  up  to  Jan.  1,  1902,  but  the  collector  refused  the 
tender.  The  rates  were  not  paid  on  July  1,  1902,  but . 
had  since  been  paid. 

M.  L.y  on  March  1,  1902,  called  on  the  collector  in 
office  hours  and  offered  to  pay  the  poor  rates  then  due. 
The  rate-collector  for  his  own  convenience  requested 
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M.  L,  to  defer  payment  and  to  call  subsequently  at  the  Agpiromx. 
collector's  house  lor  the  purpose.  The  Revising  Bar- 
rister found  as  a  fact  that  the  poor  rates  payable  in 
respect  of  the  qualifying  premises  up  to  Jan.  1,  1902, 
were  not  paid  on  that  day  simply  through  the  neglect 
of  the  rate-collector.  After  March  31,  1902,  M.  L, 
again  offered  to  pay  the  rates  due  up  to  Jan.  1,  1902, 
but  the  collector  refused  to  accept  payment  unless  the 
payment  included  the  rates  which  had  become  payable 
since  March  81,  1902. 

Held^  that,  whatever  might  be  the  rights  of  the 
claimants  in  respect  of  the  conduct  of  the  collector, 
actual  payment  of  the  rates  was  by  the  express  terms  of 
the  statute  30  8f  31  Vict.  cap.  102,  s.  3  (4),  a  condition 
precedent,  and  the  votes  must  be  disallowed.  Kennedy 
V.  Buchanan;  Loughrey  v.  Buchanan  (1903),  2  Ir.  R. 
484. 


Power  to  amend — Bonfil  fide  mistake — Notice  of  objection. 

Ea^t  Donegal.  The  name  of  J.  McO.  appeared  in  the 
parliamentary  register  as  follows:  ^^ McO.^  «/.,  Chg- 
hanbeg ;  inhabitant  householder,  Cloghanheg.*^ 

Notice  of  objection  served  on  the  Clerk  of  the  Peace 
described  the  voter  as  follows :  McG.y  «/.,  Cloghanheg ; 
inhabitant  householder,  Letterbrick. 

Cloghanbeg  was  the  proper  address  and  residence  of 
the  voter,  and  the  proper  description  of  the  premises  in 
respect  of  which  he  had  been  registered. 

The  Revising  Barrister  found  as  a  fact  that  the  in- 
sertion of  Letterbrick  instead  of  Cloghanbeg  was  a  bond 
fide  mistake  on  the  part  of  the  objector  and  that  no  one 
was  misled. 

Held^  that  this  was  a  mistake  which  the  Revising 
Barrister  had  power  under  sub-sect.  2  of  sect.  27  of  the 
Parliamentary  Registration  (Ireland)  Act,  1885  (a), 
to  amend.  {Sandford  v.  Beal^  Smith's  Reg.  Cases,  1, 
approved.)    McGlinchey  v.  WoodSy  3  Lawson's  Notes,  59. 

(a)  48  Viet.  cap.  17.    See  41  &  42  Viet.  cap.  26,  b.  28  (2). 
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AmMUx. 


Occupation  as  tenant — Void  sub-letting — No  exclimve 
occupation. 

North  Tyrone.  P.  M.  was  obieoted  to  on  the  groand 
that  he  did  not,  during  the  quahf  jing  period,  hold  the 
qualifying  premises  (dwelling-house)  as  owner  or  tenant. 

B.  M.y  mother  of  P.  jJf.,  was  tenant  from  year  to  year 
of  the  farm  on  whioh  the  said  dwellin^house  was 
situate  and  was  the  only  dwellinff-house.  The  tenancy 
was  a  statutory  tenancy  to  whioh  the  Land  Law  (Ireland) 
Aot,  1881,  applied.  On  June  8, 1901,  B.  M.  by  agreement 
let  the  said  dwelling-house  to  P.  if .  as  tenant  from  year 
to  year.  Prom  June  8,  1901,  during  the  whole  of  the 
qualifying  period,  P.  M.  occupied  the  said  house,  and 
during  the  same  period  B.  M.  continued  to  reside  with 
him.  No  evidence  was  given  of  consent  to,  or  know- 
ledge of,  the  sub-letting  on  the  part  of  the  landlord. 

Held^  that,  the  sub-tenancy  agreement  being  void 
under  the  Land  Law  (Ireland)  Act,  1881,  P.  if.  had  not 
in  fact  and  could  not  claim  any  right  to  the  sole  and 
exclusive  occupation,  and  was  not  entitled  to  a  vote. 
Riddatt  V.  Mullan,  1903,  2  I.  R.  417. 
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NOTES  OF  CASES  decided  in  the  Scotch 
Courts  on  Appeal  from  Sheriffs  during 
THE  Year  1903, 


Notice  of  Objection — Form  of  ^-Insufficiency. 

County  of  Peebles.  TT.  J.  objected  to  the  name  of 
G.  E.  H.  being  retained  on  the  list  of  persons  entitled 
to  vote  in  the  election  of  a  member  for  the  counties  of 
Peebles  and  Selkirk.  He  had  given  a  Notice  of  Objec- 
tion in  the  following  terms : — 

"  The  Representation  of  the  People  Acts, 

"Sched.  A.,  No.  IV., 

"  19  &  20  Vict.  cap.  58,  and  48  Vict.  cap.  3. 

"To  the  assessor  of  the  counties  of  Peebles  and 

Selkirk.     I  hereby  give  you  notice  that  I  object  to  the 

name  of  G.  E.  jET.,  who  is  described  as  follows : — 

Teacher  of  Singing, 

197,  Renfrew  Street,  Glasgow, 
being  retained  in  the  list  of  persons  entitled  to  vote  in 
the  election  of  a  member  for  the  counties  of  Peebles  and 
Selkirk. 

"Dated  this  19th  day  of  September,  1903. 
"  (Signature)  W.  J. 

"  {Place  of  Abode)  — -." 
Held^  that  as  the  notice  of  objection  omitted  to  give 
essential  facts  to  connect  the  voter  with  the  constituency, 
viz.,  the  nature  of  the  qualification,  and  the  street,  lane 
or  other  place  where  the  qualifying  property  was  situate, 
and  did  not  contain  any  particulars  to  a  like  effect,  it 
was  not  in  conformity  with  the  statute,  and  the  objec- 
tion was  invalid.  Johnstone  v.  Hoole^  So.  L.  R.  (1903), 
p.  99. 


Lodger  franchise — Declaration  prim&  facie  evidence — Effect 
of  non-appearance  of  claimant  on  citation. 

Lanarkshire^  Partick  Division.     W.  K.^  a  claimant  to 
the  lodger  franchise,  was  cited  by  an  objector  "  so  that 

70L.  I.  i 
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Appbtoix.  he  miffht  be  examined  on  oath  as  to  the  validity  of  his 
daim.  He  did  not  attend  at  the  hearing.  The 
objector  declined  an  offer  by  the  Sheriff  to  grant  an 
adjournment  and  a  further  citation,  contending  that  the 
non-appearance  of  the  claimant  was  an  admission  that 
the  objection  was  good,  and  he  moved  that  the  claim 
should  therefore  be  disallowed. 

Meld^  that  it  is  a  question  of  fact  for  the  Sheriff 
whether  a  claimant's  conduct  amounts  to  an  admission 
that  the  objection  is  a  good  one,  and  that  in  the  circum- 
6t£Lnces  of  the  case  the  Sheriff  was  justified  in  coming 
to  the  conclusion  that  the  primd  facte  evidence  of  the 
declaration  was  not  rebutted  by  the  objector,  and 
allowing  the  claim.  {Stirling  v.  Fletcher,  23  R.  120  (a), 
and  Andrews  v.  Armatrongy  25  E.  95  (6),  explained)  ; 
Conolly  V.  Kyk,  So.  L.  R.  1903,  p.  102. 

{a)  Ante,  p.  liL 
{b)  Ante,  p.  ix. 


NOTES  OF  CASES  decidied  in  the  Scotch 
AND  Irish  Courts  on  Appeal  prom 
Sheriffs  and  Revising  Barristers  during 
THE  Year  1904. 


Lodger — Evidence  of  value  of  lodgings — Declaration — 
Payment  for  lodging  and  board. 

Burgh  of  St.  Andrews.  A.  olaimed  a  lodger  vote  in 
respect  of  a  bedroom  which  he  occupied  separately. 
He  had  also  the  joint  use  of  a  public  room.  He  paid 
20«.  weekly  for  his  lodging  as  above  and  board  com- 
bined. There  was  no  evidence  of  the  rental  value  of 
the  house,  nor  as  to  the  value  of  the  bedroom  separately. 
The  declaration  annexed  to  his  claim  stated  the  lodgings 
to  be  of  the  clear  yearly  value,  if  let  unfurnished,  of 
10/.  and  upwards. 

Held^  that  as  there  was  no  evidence  of  the  letting 
value  of  the  bedroom  separately,  A.  was  not  entitled  to 
a  vote.     Barr  v.  Ireland^  7  F.  153. 


Inhabitant  occupier — As  tenant  of  house  of  employer. 

County  of  Peebles.  D.D.A.  claimed  to  be  registered 
in  respect  of  an  occupation  as  tenant  under  the  follow- 
ing circumstances : — He  had  agreed  to  serve  an 
employer  as  foreman  joiner.  "When  the  amount  of  his 
wages  had  been  fixed,  it  was  further  agreed  that  he 
should  occupy  a  dwelling-house  belonging  to  his 
employer,  that  five  shillings  a  week  should  be  deducted 
from  his  wages  as  rent  and  the  price  of  coal  to  be 
supplied  to  him,  and  that  he  should  vacate  the  house 
on  the  termination  of  the  contract  of  employment. 
The  contract  was  terminable  by  either  at  pleasure.  He 
had  in  fact  occupied  the  house  for  the  qualifying 
period. 

Seld^  that  he  had  a  qualification  as  inhabitant 
occupier  as  tenant,  and  was  entitled  to  have  his  name 
inserted  on  the  register  of  voters.  Urquhart  v.  Adam^ 
7  P.  157. 
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Separate  dwelling — Bedrooms  separately  occupied  by 
teachers  and  lay  brothers  in  the  college  of  a  religious 
community. 

Dublin  County,  The  teachers  and  lay  brothers  in 
the  French  College  at  Blaokrook,  an  educational  estab- 
lishment of  the  body  called  La  Communaut^  du  Saint 
Esprit,  of  which  they  were  members,  had  each  a  separate 
bedroom  for  his  exolusiYe  use  in  the  college.  All- the 
inmates  of  the  college,  teachers,  lay  brothers,  and 
students,  were  under  the  general  supervision  and  control 
of  the  president  or  resident  principal,  who  dealt  with 
any  case  of  breach  of  discipline,  but  the  supreme  control 
was  in  the  Superior-General  of  the  Community,  who  lived 
in  Paris.  Their  rooms  were  allotted  to  the  members, 
who  might  be  ordered  to  change  them  under  the  direc- 
tion of  the  president.  Their  meals  were  taken  in  the 
dining-hall  or  refectory.  The  furniture  of  their  rooms 
was  provided  by  the  Community.  The  members  were 
not  allowed  to  receive  guests  in  their  rooms.  No 
member  had  any  special  servant. 

Seldy  by  the  full  Court  of  Appeal,  refusing  to  follow 
the  former  decision  of  the  Court  in  respect  of  the  same 
premises  and  some  of  the  same  members  {Alexander  v. 
Burke  (18h7),  22  L.  E.  Ir.  443),  that  the  members  of  the 
college  did  not  occupy  their  bedrooms  as  their  separate 
dwellings,  and  were  not  entitled  to  the  franchise.  {Strib- 
ling  v.  Halse,  Colt.  409 ;  16  Q.  B.  D.  246 ;  and  Sasson 
V.  Chambers,  18  L.  R.  Ir.  68,  disapproved.)  Ladd  v. 
&  Toole  (1904),  2  Ir.  E.  389  ;  3  Lawson's  Notes,  61. 

Separate  dwelling — Bedroom — Gardener. 

North  Tyrone,  It.  JT.,  a  gardener,  as  a  term  of  his 
contract  of  service  and  as  part  of  his  remuneration, 
occupied  a  bedroom  assigned  to  him  by  his  employer's 
steward  in  a  house  in  which  some  of  his  co-employ& 
also  resided.  He  had  the  key  and  exclusive  occupation 
of  the  room,  but  he  was  liable  at  the  discretion  of  the 
steward  to  be  removed  to  another  room  at  any  time. 
No  change  was  in  fact  made  during  the  qualifying 
period.  He  took  his  meals  in  a  room  common  to  the  other 
residents  in  the  house.  The  Revising  Barrister  found 
that  -B.  S.  was  not  entitled  to  the  service  franchise. 

Seldj  that  the  decision  of  the  Revising  Barrister  was 
a  matter  of  fact,  namely,  that  the  claimant  had  not  a 
separate  dwelling,  and  the  Court  had  no  power  to 
review  it.    Hamilton  v.  Torish,  3  Lawson's  Notes,  84. 


NOTES  OP  GASES  decided  in  the  Scotch 
AND  Irish  Couets  on  Appeal  from 
Sheriffs  and  Revising  Barristers  during 
the  Years  1904  and  1905. 


Service  franchise — Particular  service  rendered  by  person  in 
general  employ  of  another  master, 

South  Tyrone,  W,  C,  8.  olaiined  a  Bervioe  franohise 
vote  tinder  the  following  droumstanoes.  He  was  a 
clerk  in  the  employ  of  W.  C,  an  auctioneer,  agent  and 
farmer,  who  was  engaged  by  P.,  a  landowner,  to  manage 
his  demesne  in  his  absence.  It  was  arranged  between 
P.,  W.  a,  and  TT.  0.  8.  that  JF.  C,  8.  should  oversee 
the  general  work  at  the  demesne  at  seven  o'clock  each 
morning  when  the  labourers  had  to  begin  work,  and 
that  for  the  purpose' of  doing  this  work  he  should 
occupy  a  house  belonging  to  P.  in  the  demesne.  He 
was  paid  by  W.  (7.,  who  could  dismiss  him. 

Seldf  that  W.  C,  8,  occupied  the  house  in  considera- 
tion of  the  services  he  rendered  to  P.,  and  was  his  ser- 
vant ad  hocj  and  was  therefore  entitled  to  a  vote. 
Donnelly  v.  Stockdale^  3  Lawson's  Notes,  107. 


Mistake — List — Misdescription  o/townland  in  which  quaU' 
fying  premises  situate — Amendment, 

South  Tyrone.  The  name  of  J,  M,  appeared  on  the 
register  in  respect  of  a  house  which  was  therein  described 
as  in  the  townland  of  JT.  It  was  proved  or  admitted 
that  the  said  house  was  in  fact  situate  in  the  adjoining 
townland  of  A,y  and  that  the  voter  was  duly  qualified 
in  respect  of  it.  The  Eevising  Barrister  amended  by 
correctiD^  the  description  of  the  townland  upon  the 
ground  that  it  was  a  mistake  repeated  on  the  register 
irom  an  original  misdescription  in  a  daim. 

Jleldy  following  Short  v.  Daly  (1  Lawson,  310),  that 
this  was  a  mistake  which  the  Bevising  Barrister  had 

VOL.  I.  I 
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AmsBOi.    power  and  was  right  to  oorreot  (a).    DonneUy  y.  Moorey 
8  Lawson's  Notes,  126. 


Qualification — Twelve  calendar  months  next  preceding  the 
last  day  of  July — Entry  on  Ist  August. 

County  of  Roxburgh,  O,  E.  claimed  a  vote  as 
inhabitant  occupier.  He  had  entered  on  his  tenancy  of 
the  house  in  respect  of  which  he  claimed  to  be  qualified 
on  1st  August,  1904,  and  continued  in  occupation 
thereof  to  the  end  of  the  qualifying  period.  There  was 
no  lease  in  writing.  The  31st  July,  1904,  was  a 
Sunday. 

Held^  that,  not  having  entered  on  his  tenancy  till  the 
1st  August,  his  occupation  was  one  day  short  of 
"  twelve  calendar  months  next  preceding  the  last  day  of 
Jii/y,"  as  required  by  the  Representation  of  the  People 
Act,  1884  (48  Vict,  cap.  3),  sect.  7  (4),  and  the  Eepre- 
sentation  of  the  People  (Scotland)  Act,  1868  (31  &  32 
Vict,  cap.  48),  sect.  3  (J),  and  he  was  therefore  not  quali- 
fied for  a  vote.    Emmerson  v.  Oliverj  43  Sc.  L.  E.  291. 


Lodger  claim — Failure  of  claimant  to  appear  on  citation — 
Adjournment — Rebuttal  of  primft  fade  evidence  of 
declaration. 

Burgh  of  Port  Glasgow.  Objection  was  taken  to  the 
name  of  a  person  claiming  a  vote  under  the  lodger 
franchise,  and  he  was  duly  cited,  by  warrant  of  the 
Sheriff,  to  appear  at  the  Registration  Court.  The 
claimant  failed  to  appear,  and  an  application  by  the 
agent  appearing  on  his  behalf  for  an  adjournment  in 
order  that  he  might  be  again  cited  was  refused  by  the 
Sheriff.  The  assessor  stated  that  the  annual  value  of 
the  house  as  appearing  in  the  valuation  roll  was  8/. 
There  was  no  eyidence  in  support  of  the  claim  other 
than  the  claimant's  declaration.  The  Sheriff  found  as  a 
fact  that  the  primd  facie  evidence  afforded  by  the 
declaration  was  rebutted. 

Held,  (1)  that  it  was  a  question  for  the  consideration 

(a)  See  Kitchen  y.  Johnson^  ante,  p.  171. — Ed. 

{b)  See  the  corresponding  EngliBh  statutes  and  sections,  30  &  81 
net.  cap.  102,  sect.  3 ;  41  &  42  Viet.  cap.  26,  sect.  7 ;  and  48  Viet. 
cap.  3,  sect.  7  (1).— Ed. 
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of  the  Sheriff  whether  reasonable  oause  was  shown  for  Affsmdzx. 
an  adjournment,  and  there  being  no  facts  stated  as  to 
the  grounds  upon  which  he  refused  an  adjournment,  the 
Court  could  not  interfere  with  the  exercise  by  him  of 
his  discretion  in  the  conduct  of  the  buBiness  of  his 
Court ;  and  (2)  that  there  was  evidence  on  which  it  was 
competent  for  the  sheriff  to  find  that  the  primA  facie 
evidence  of  the  declaration  was  rebutted,  and  that  his 
finding  of  fact  was  therefore  conclusive.  McKee  v.  Orr^ 
43  Sc.  L.  E.  292. 


Mistake — Place  of  abode — Statement  of  one  only  of  three 
houses  occupied  in  mccession — Amendment — 19  8f  20 
Vict.  cap.  68,  s.  46. 

Burgh  of  Oalashieb.  T.  8.  claimed  the  occupation 
franchise,  setting  out  as  his  qualification  in  the  schedule 
of  his  claim  one  house,  which  he  had  occupied,  in  fact, 
only  three  months.  There  was  no  statement  of  succes- 
sive occupation  of  other  houses.  The  Sheriff  was  asked, 
but  refused  to  allow  an  amendment  of  the  claim  by 
setting  forth  therein  the  occupation  of  two  other  houses 
during  the  qualifying  period. 

Heldy  that  upon  mese  facts,  this  was  not  a  mistake 
which  the  Shenff  was  bound  to  amend,  and  that  he  was 
right  in  refusing  the  amendment.  Somerville  v.  Kinnaird, 
43  Sc.  L.  E.  337.  {Osborne  v.  Melvilley  2  F.  266, 
approved ;  Boss  v.  Carherry,  25  E.,  distinguished.) 


Mistake — Lodger  claim — Omission  to  state  residence  of 
person  to  whom  rent  paid — Amendment — 19  §•  20 
Vict.  cap.  58,  s.  46—31  8f  32  Vict.  cap.  48,  s.  4. 

J.  M.  B.  claimed  a  lodger  vote  and  set  forth  in  the 
schedule  of  his  claim,  in  the  column  for  statement  of 
"  Name,  description  and  residence  of  persons  or  person 
to  whom  rent  paid,'*  the  name  only  of  such  person 
without  any  statement  of  his  designation  or  residence. 
The  case  stated  by  the  Sheriff  contained  no  information 
as  to  whether  the  omission  was  a  casual  error  or  calcu- 
lated to  mislead  or  not. 

Heldy  that  upon  the  case  as  stated  the  Sheriff  was 
right  in  refusing  to  allow  the  claim  to  be  amended. 
Brotcn  v.  Kinnaird,  43  Sc.  L.  E.  340. 
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AFpnmx.  Occupation  franchise — Employer  tenant  of  fumse  occupied 
bt/  his  servant — Servant  on  roll  in  respect  of  service 
franchise — Position  of  employer  as  to  qualification. 

S,  JE.  olaimed  a  vote  in  a  burfi;h  as  oooupjing  tenant 
of  two  small  houses  on  a  f  ann  oi  whioh  he  was  tenant. 
These  houses  were  occupied  by  two  of  his  farm  servants^ 
in  virtue  of  their  employment,  who  were  on  the  roll  in 
respect  of  their  occupancy. 

Held^  that  the  servants  were  tenants  and  occupiers  of 
these  two  houses  for  the  purpose  of  the  franchiisey  and 
not  the  employer,  and  that  he  was  therefore  not  entitled 
to  be  enrolled  as  occupying  tenant.  Jack  (Bett)  y.  Edie^ 
43  Sc.  L.  E.  345. 


Occupation  franchise — Absence  on  business  during  qualify^ 
ing  period -^Continued  residence  of  wife  and  mainten- 
ance of  home. 

i2.  J.  was  tenant  of  a  dwelling-house  during  the 
qualifying  period,  and  personally  occupied  it  wim  his 
wife  up  to  September,  1904,  when  he  left  to  fulfil 
a  business  engagement  in  Gfreece.  He  returned  in 
October,  1905,  and  again  took  up  his  residence.  During 
his  absence  his  wife  occupied  the  house  as  usual,  and 
the  furniture  therein  was  his. 

Held^  that  R,  J.  had  occupied  the  house  within  the 
meaning  of  the  statutes,  and  was  entitled  to  a  vote. 
Whitelaw  v.  IfOowan,  43  Sc.  L.  E.  346. 


AN 
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THE   PEINOIPAL   MATTEES 


CONTAINED  IN  THIS  VOLUME. 


ABODE. 

Statement  o/voter^s;  Itst^  amendment. 

See  Mistake,  3. 

ABSENCE. 
See  MnjTABY  Sebyiob,  1. 

AFFIDAVIT, 

Statement  of  Revieing  Barrister  hy. 

See  EsvisiNa  Basbistbb. 

ALMS. 

Neceesttoue  persons ,  non- 
disqualification. 

The  '* Charterhouse,"  or  "God's 
House,"  in  Hull,  is  a  Charity  for 
the  benefit  of  poor  persons  who 
must  be  "feeble  or  old"  and 
'' necessitouB."  Each  of  suoh 
persons,  called  Brothers  and  Sis- 
ters, occupies  a  room  in  the  said 
House  or  Hospital,  in  respect  of 
which  he  is  rated  to  the  relief  of 


the  poor,  such  rate,  however, 
being  paid  out  of  the  general 
funds  of  the  "Charterhouse," 
and  receives  as  of  right  a  weekly 
allowance  from  the  said  f  ands, 
with  medical  attendance  and  coals. 
The  lands  of  the  said  "  Charter- 
house "  are  vested  in  the  Master 
and  the  said  Brothers  and  Sisters, 
and  form  the  source  from  which 
the  revenues  of  the  Charity  are 
derived.  The  Brothers  and  Sis- 
ters are  elected  by,  and  are  re- 
movable at  the  pleasure  of,  the 
Town  Council  of  Hull. 
Held,  that  these  Brethren  are  not 
in  receipt  of  alms  which  disqualify 
from  voting  within  the  meaning 
of  2  &  3  Will.  IV.  c.  45,  s.  36. 
Harrison  v.  Carter  (2  Hopw.  Sp 
Colt.  824 ;  2  C.  P.  D.  26)  and 
Baker  v.  Town  Clerk  of  Monmouth 
(34  W.  R.  64 ;  63  L.  T.  {N.  S.) 
668)  commented  on  and  distin- 
guished. 

Cowen  V.  Town  Clerk  ofKingston* 
upon-HuU.  96 
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AMENDMENT 

In  description  of  qualifying  property. 

See  Mistake,  5. 

'' Freehold  tithes." 

See  QUALEETOATIOK,  2. 

Mistake  of  law. 
See  Notice  op  Objection,  2. 

Of  description  of  qualification. 
See  Mistake,  2 ;  Quautioation,  3. 

Omission  or  mis-statement  of 
Christian  name. 
See  Mistake,  6. 

List :  statement  of  voter^ s  abode. 
See  Mistake,  3. 

Notice  of  objection. 

Omission  to  specify  parish. 

See  Mistake,  1. 

In  a  lodger  claim. 
See  Mistake,  4. 

APPEAL, 

Matter  of. 

See  Notice  of  Selection. 

APPLICATION  FOR  EULE  TO 

STATE  CASE, 

Timefor^  adjournment  of 

Reg.  y.  Soden  and  Overend,  at 
pp.  118,  120,  121. 

APPOINTMENT. 
Promotion  to  an  office. 
See  Qualification,  4. 

APPOETIONMENT  OF  TITHE 

EENTCHAEGE. 

See  Qualification,  2. 


ATTENDANCE. 

Power  of  Revising  Barrister  to 

require  attendance  of  lodger  claimant 

where  declaration  made. 

See  LoBGEB,  1. 


"BEEADWINNEE"  CASES. 
See  Occupation,  1,  2. 


CHUECH  BUILDING  ACTS. 

Pew  rents. 

See  Qualification,  5,  6. 

CLAIM, 

Mistake  in. 

See  Mistake,  2,  4. 

CONTEOL  BY  LANDLORD. 

Tenement  house. 

See  QuAiJFiOATioN,  7. 

COUNTY  VOTE. 

Ownership  qualification,  effect  of 
service  franchise  on. 

See  Servioe  Feanchisb,  1. 

CUBICLE. 

Police  barracks. 

See  Dwelling-houss,  1. 
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DEOLAEATION 
To  amend  deseripiion  of  qualification. 

See  QUALIFIOATION,  3. 

Displacement  of  primd  facie  evidence. 

Power  to  require  attendance  of 

lodger  claimant. 

SeeJjODQiSRy  1. 

DISOUALIFIOATION. 

Non-payment  of  part  of  poor  rate. 

Education  expenses.     Rate  demand 

indivisible. 

1 .  A  poor  rate  demand  note  for  an 
entire  smn  contained  a  statement 
of  the  several  purposes  for  which 
the  rate  was  made,  with  the 
amount  in  the  pound  levied  for 
each  purpose,  inter  alia,  for  ex- 
penses under  the  Education  Act. 
Part  of  the  demand,  stated  by 
the  ratepayer  to  be  in  respect 
of  the  education  expenses,  was 
not  paid. 

Heldf  that  the  demand  is  indivisible, 
and  that  non-payment  of  any 
portion  of  it,  even  though  such 
portion  be  not  for  poor  relief 
purposes,  disqualifies  a  person 
from  being  placed  on  the  list  of 
voters,  whellier  parliamentary  or 
municipal. 
Ash  V.  NicholL  355 

Coz  V.  Merriman.  367 

« 

Alms  which  do  not  disqualify. 
See  Alms. 

DOCUMENTS 

Not  put  in  before  Revising  Barrister. 

iScc  EVIDBNCB,  1. 


DWELUNG-HOUSE. 

Police  barracks.     Cubicle.     Part  of 

a  house  separately  occupied  as  a 

dwelling.     Service  franchise. 

A  policeman,  by  virtue  of  his  ser- 
vice, occupied  a  cubicle  in  the 
police  station  at  Gloucester  for 
which  he  paid  rent.  His  cubicle 
was  one  of  several  in  the  same 
room,  separated  from  each  other 
and  from  the  passage  down  the 
room  by  partitions,  which  did  not 
reach  the  ceiling,  and  the  gas- 
light, the  air,  and  the  warmth  of 
the  room  were  shared  in  common 
by  all  the  cubicles.  He  took  his 
meals  in  the  common  mess  room, 
and  used  the  common  washing 
room  of  the  station.  The  appro- 
priation and  the  mode  of  user  of 
the  cubicles  were  at  all  times 
subject  to  the  control  of  the 
superintendent,  but  the  occupants 
were  allowed  keys  of  their  respec- 
tive cubicles,  and  the  claimant 
had  had  the  exclusive  use  of  his 
cubicle,  without  interference  or 
restriction,  in  fact,  for  the  whole 
of  the  qualifying  period. 

Held  (by  Lord  Esher,  M.B.,  and 
LopeSf  L.J. ;  Rigby,  L.J.,  dissent- 
ing), that  such  cubicle  was  not 
''a  part  of  a  house  separately 
occupied  as  a  dwelling, '*  within 
the  meaning  of  41  &  42  Vict. 
0.  26,  s.  5,  so  as  to  entitle  the 
policeman  to  the  franchise.  Bar^ 
nett  V.  Hichnott  {Fox  8f  Smith, 
412)  approved. 
Clutterbuck  v.  Taylor.  59 
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"  DWELLING-HOUSE,  JOINT." 
See  QuALiTiQATioir,  1. 


EDUCATION  EXPENSES. 

Non-payment.     Part  of  indivisible 
poor  rate. 

See  DiSQUALIFIOATION,  1. 

EVIDENCE. 

Documents  not  put  in  at  hearing 

before  Revising  Barrister,  but  suhse- 

quently  annexed  by  him  to  case, 

1.  Doouments  not  put  in  evidence 
before  the  Revising  Barrister,  but 
subsequently  to  the  stating  a  case 
attached  by  him  thereto  in  a 
memorandum,  cannot  be  looked 
at  on  the  appeal. 

Williams  v.  Blakeway,  304 

Declaration,     Primd  facie  evidence 

outweighed.     Confirmatory  evidence. 

Character  of  street  and  rateable  value 

of  house  as  evidence  of  value  of 

lodgings, 

2,  Where  a  claimant  for  a  lodger 
vote  has  by  his  declaration  given 
primd  facie  evidence  of  his  quali- 
fication, the  Revising  Barrister 
has  no  power  to  mate  the  personal 
attendance  of  the  claimant  a  con- 
dition of  the  allowance  of  his  vote. 
But  where,  cdthough  the  objec- 
tor's case  does  not  show  that  he 
is  prejudiced  by  the  absence  of  a 
claimant  within  sub-sect.  10  of 
sect.  28  of  41  &  42  Vict,  c.  26,  it 
consists  of  evidence  against  the 
claim  which  the  Revising  Bar- 


rister is  entitled  to  weigh,  he  may 
and  ought  to  give  effect  to  it,  if, 
as  a  judge  of  fact,  he  thinks  its 
weight  sufficient  to  outweigh  the 
primd  facie  evidence  of  the  decla- 
ration and  any  confirmatory  evi- 
dence the  claimant  may  think 
proper  to  adduce ;  and  therefore 
he  may  give  notice  to  the  claimant 
to  enable  the  latter,  if  he  so 
wishes,  to  produce  or  cause  to  be 
produced  any  such  confirmatory 
evidence.  The  rateable  value  of 
the  house  in  which  the  claimant's 
lodgings  are  situate  is  not  con- 
clusive evidence  of  the  value  of 
the  lodgings,  but  may,  together 
with  information  as  to  the  cha- 
racter of  the  street,  be  taken  into 
consideration  by  the  Revising 
Barrister. 
Jenkins  v.  Orocott,  335 

After  close  of  list. 

See  List,  1,  2. 


FREEHOLD  BENEFICE. 
See  QuAUFiGATiON,  5,  6. 

FREEHOLDERS. 

Reservation  of  ancient  borough  vote. 

Reform  Act,  1832.     Amalgamation 

of  boroughs  under  Redistribution 

of  Seats  Act f  1885. 

By  the  Reform  Act,  1832,  the 
rights  of  freeholders  in  the  county 
of  the  town  of  Haverfordwest, 
which  was  a  borough  returning  a 
member  for  Parliament,  to  vote 
in  the  election  of  such  member 
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were  preserved,  and  the  districts 
of  Narherth  and  FUhguard  were 
added  to  the  area  of  the  said 
borough.  By  the  Redistribution 
of  Seats  Act,  1885,  the  county  of 
the  town  of  Haverfordwest  with 
the  places  comprised  therein 
ceased  as  a  borough  of  itself  to 
return  a  member  for  Parliament, 
and  was  combined  with  the  old 
borough  of  Pembroke  to  form  the 
new  parliamentary  borough  of 
Pembroke  and  Haver/ordtcest, 
The  same  Act  provided  that  the 
county  of  the  town  of  Haverford- 
west  was  thenceforth  to  be,  for 
the  purpose  of  parliamentary 
elections,  included  in  the  county 
of  Pembroke,  but  contained  no 
express  abrogation  of  the  rights 
of  the  said  freeholders  to  vote  in 
the  borough  of  which  the  said 
county  of  the  town  of  Haverford- 
west formed  part. 
Heldy  that  the  rights  of  the  said 
freeholders  were  not  continued 
by  the  Redistribution  of  Seats 
Act,  1885,  so  as  to  enable  them 
to  rote  for  the  new  borough  of 
Pembroke  and  Haverfordwest. 
James  v.  Ivimey  and  Hulme.    249 

FREEMAN. 

Parochial  elector. 

See  Paboohial  Elector,  1. 


HUSBAND  AND  WIFE. 
See  Occupation,  3,  5. 


INHABITANT  OCCUPIER. 

Schoolmaster.   Permissive  occupation 

of  house  during  employment. 

See  OccniPATiow,  4. 

TOL.  X. 


Tenement  house.     No  control  by 

landlord. 

See  QUALTPIGATION,  7. 


JOINT  OCCUPATION. 

Claim  by  two  joint  occupiers  in 

respect  of  a  £20  house  where  a  third 

person  is  on  the  list  as  occupier  of 

the  same  house.     Inhabitant 

occupier.     Service  franchise. 

1.  Two  persons  claimed  to  be  put  on 
the  register  of  voters  in  Divi- 
sion I.  as  joint  occupiers  of  offices 
which  they  occupied  in  partner- 
ship in  a  house  of  which  they 
were  lessees.  The  remainder  of 
the  house  was  occupied  by  a  man 
and  his  wife,  the  latter  being 
employed  as  caretaker  by  the 
claimants.  The  husband  was  on 
the  list  (Division  II.)  in  respect 
of  the  occupation  of  the  premises, 
and  no  objection  had  been  taken 
to  his  qualification.  The  annual 
value  of  the  house  was  £20  only. 

Held,  that,  upon  the  case  as  stated, 
there  was  a  person  on  the  list  in 
respect  of  an  occupation  as  tenant, 
and  therefore  the  claimants  were 
not  entitled  to  be  put  on  the 
register,  as  that  would  involve 
the  allowance  of  a  vote  to  three 
joint  occupiers  of  a  house  of  in- 
sufficient value.  Quiere,  whether 
the  claimants  would  have  been 
entitled  to  their  vote  if  the  other 
person's  qualification  had  been  in 
respect  of  the  service  franchise. 
Kirby  v.  Barber.  403 

Dwelling-house,  Joint. 
See  QuAUFiCATioy,  I. 
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LANDLOBD. 

Tenement  house. 
See  QUALIFIOATIOK,  7. 

LIST. 

dosing  of.    Regulation  of  procedure 
hy  Revising  Barrister. 

1.  The  Bevising  Barrister  by  public 
notice  duly  given  announced  that 
he  would  hold  his  court  for  re- 
vising the  lists  of  the  East  division 
of  Leeds  on  the  16th  and  17th 
September,  and  that  the  lists 
would  be  closed  at  the  evening 
sitting  on  the  17th.  At  that 
sitting,  having  satisfied  himself 
by  inquiry  in  open  court  that 
there  were  no  more  persons 
present  who  desired  to  be  heard, 
he  declared  the  lists  closed,  and 
adjourned  the  court  to  the  18th 
September  for  the  formal  work  of 
completing  the  lists  by  reading 
out  and  initialling  the  names 
inserted  or  expunged,  and  ap- 
pending his  signature  in  compli- 
ance with  6  Vict.  c.  18,  s.  41, 
and  28  &  29  Vict.  c.  36,  s.  15. 
As  the  names  were  being  so  read 
out  on  the  18th  September, 
claimants,  who  had  not  appeared 
nor  desired  to  be  heard  at  any  of 
the  advertised  sittings,  applied  to 
the  Bevising  Barrister  to  then 
hear  and  determine  their  claims. 
He  refused  to  hear  them,  and 
expunged  their  names. 

Heldf  that  the  lists  were  duly  closed 
on  the  17th  September,  and  that 
the  claimants  were  not  entitled  to 


be  heard.  Quare^  whether  a 
mandamus  will  lie  to  a  Bevising 
Barrister  who  is  functus  officio^ 
and  has  returned  his  nomination. 
Reg.  V.  Soden.  77 

2.  The  Bevising  Banister  for  the 
city  of  Leeds  gave  public  notice 
that  he  would  sit  to  revise  the 
lists  for  the  Central  Division  on 
the  12th,  14th,  and  15ih  Sep- 
tember, and  that  the  lists  would 
be  closed  on  the  evening  of  the 
15th.  At  the  evening  sitting  on 
the  15th,  having  satisfied  himself 
by  inquiry  in  open  court  that 
there  were  no  more  claimants  or 
persons  objected  to  who  desired 
to  be  heard,  he  closed  the  lists. 
A  voter  whose  name  was  on  Divi- 
sion I.  of  the  Occupiers'  List  was 
objected  to  by  a  person  who  was 
not  an  overseer ;  but  neither  the 
voter  nor  the  objector  claimed  to 
be  heard,  nor  had  any  evidence 
of  the  objection  been  given  prior 
to  the  dosing  of  the  lists.  On 
the  following  day  the  Bevising 
Barrister,  in  accordance  with  a 
practice  he  had  adopted  for 
several  years,  sat  for  what  he 
called  the  non-contentious  busi- 
ness of  taking  formal  proof  of 
objections  in  the  cases  of  persons 
objected  to  who  had  not  an- 
nounced that  they  desired  to  be 
heard,  and  the  clerical  work  of 
initialliug  the  names  and  signing 
the  lists.  He  then  received  proof 
of  the  service,  and  primd  fade 
proof  of  the  grounds  of  the  said 
objection,  but  refused  to  hear 
evidence  on  behalf  of  the  voter 
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in  support  of  his  Yote,  on  the 
ground  that  he  was  too  late. 
Held,  that,  notwithstanding  the 
provisions  of  41  &  42  VicL 
c.  26;  s.  28,  sub-ss.  9,  10,  11, 
the  above-mentioned  practice 
was  reasonable  and  within  the 
powers  of  the  Bevising  Barrister, 
and  that  he  was  right  in  ex- 
punging the  voter's  name. 
Reg,  V.  Soden  8f  Overend,         115 

Mistake  in. 

See  Mistake,  3. 

LODGEB. 

Declaration.     Prima  facie  evidence 

displaced  by  outweighing  evidence. 

Power  of  Revising  Barrister  to 

require  claimanfs  attendance. 

1 .  Where  a  claimant  for  a  lodger 
vote  has  by  his  declaration  given 
primd  facie  evidence  of  his  quali- 
fication, the  Bevising  Barrister 
has  no  power  to  make  the  per- 
sonal attendance  of  the  claimant 
a  condition  of  the  allowance  of 
his  vote;  but  where,  although 
the  objector's  case  does  not  show 
that  he  is  prejudiced  by  the 
absence  of  a  claimant  within  the 
meaning  of  sub-sect.  10  of  sect.  28 
of  41  &  42  Vict.  c.  26,  it  con- 
sists of  evidence  against  the  claim 
which  the  Bevising  Barrister  is 
entitled  to  weigh,  he  may  and 
ought  to  give  effect  to  it  if,  as  a 
judge  of  fact,  he  thinks  its  weight 
sufficient  to  outweigh  the  primd 
facie  evidence  of  the  declaration 
and  any  confirmatory  evidence 
the  claimant  may  think  proper  to 
adduce;   and  therefore  he  may 


give  notice  to  the  claimant  to  en- 
able the  latter,  if  he  so  wishes,  to 
produce  or  cause  to  be  produced 
any  such  confirmatory  evidence. 
Jenkins  v.  Grocott.  335 

Tenement  house. 

See  Qualification,  7. 

Control. 

See  QUAUFIGATION,  7. 

Mistake  in  claim. 
See  Mistake,  4. 

LODGINGS. 

Evidence  of  value.     Rateable  value. 
Character  of  street. 

See  EviDENOE,  2. 


MANDAMUS. 

When  Revising  Barrister  is  functus 

officio  and  has  returned  his 

nomination. 

See  Reg.  v.  Soden^  77. 

To  state  a  case  or  to  hear  and 
determine  f 

See  Reg.  v.  Soden  ^  Overend  at 
p.  126. 

MABBIED  WOMAN. 
Owner.     Parochial  elector. 
See  Pabochial  Elbotob,  2. 

MEDICAL  BELIEF. 
See  Pabochial  Belief,  1. 


I       m2 
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MIKETAEY  SERVICE. 

Break  of  occupation  by.     Electoral 

Disahilities  Removal  Act^  1891. 

Electoral  Disabilities  {Military 

Service)  Removal  Act,  1900. 

A  soldier,  daimant  to  be  put  on 
the  Occupiers'  List  (Division  I.), 
had  been  absent  on  military  ser- 
vice in  South  Africa  during  the 
whole  of  the  qualifying  period 
ending  15th  July,  1902.  The 
war  in  South  Africa  ended  in 
June,  1902.  The  Eevising 
Barrister  held  that  upon  the  ter- 
mination of  the  war  the  saving 
clause  of  sect.  1  (1)  of  the  Elec- 
toral Disabilities  (Military  Ser- 
vice) Removal  Act,  1900,  ipso 
facto  ceased  to  operate  by  reason 
of  the  proviso  in  sect.  3  of  the 
Act,  and  disallowed  the  vote. 

Held,  on  appeal,  that  the  claimant 
was  entitled  to  his  vote, — ^by  Lord 
Alversionsj  L.C.J. ,  that  sect.  3  of 
the  Act  of  1900  ought  to  be  con- 
strued liberally  to  cover  an 
absence  wholly  occasioned  by  the 
war;  and  by  the  whole  Court, 
that  in  any  case  the  vote  was 
saved  by  the  Electoral  Disabili- 
ties Removal  Act,  1891. 
Marsh  v.  Bantoft.  289 

MISTAKE. 

Notice  of  objection.      Omission   to 
specify  parish.     Amendment. 

1.  A  notice  of  objection  to  a  voter 
on  the  Occupiers*  List  for  a 
borough,  which  comprised  several 
parishes,  stated  the  number  under 
which  the  voter's  name  appeared 


in  the  list,  but  omitted  to  speoify 
the  parish,  as  required  by  the 
Registration  Order,  1895  (Form 
I.  (2) ).  The  Revising  Barrister 
found  the  omission  to  be  a  bond 
fide  mistake  and  not  misleading. 
Heldy  that,  even  if  the  notice  was 
bad,  as  to  which  the  Court  ex- 
pressed no  opinion,  the  Revising 
Barrister  had  power  to  amend  the 
notice  by  inserting  the  name  of 
the  parish,  and  was  right  in  ao 
exercising  the  power. 
Sandford  y.  Beal.  1 

In  a  claim.    Description  of  qwdifi' 
cation.    Amendment. 

2.  In  the  daim  of  a  voter  the 
qualifying  property  was  described 
in  the  4th  column  as  69,  Rich- 
mond Road,  Stamford  Hill;  3, 
Hamilton  Square.  It  was  proved 
that  the  voter  had  occupied  the 
two  houses  in  immediate  succes- 
sion for  the  qualifying  period. 
In  the  3rd  colunm  the  nature  of 
the  qualification  was  by  mistake 
stated  as  *'  dwelling-house." 

Held^  that  the  fair  interpretation  of 
the  daim  was  that  it  was  for  the 
successive  occupation  of  two 
houses,  and  that  the  Revising 
Barrister  had  power  to  amend 
and  was  right  in  amending  by 
adding  the  word  ''  successive  "  in 
the  3rd  column. 

Soutter  V.  Roderick^  Le  Blond^M 
Case.  22 

In  a  list.     Statement  of  a  voter^M 
abode.     Amendment. 

3.  A  Revising  Barrister  has  power 
to  amend  an  inooxrect  statement 
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in  the  list  of  a  voter's  abode  if 
made  by  mistake  and  bond  fide, 
Soulier    y.     Roderick^    Barker^s 
Case.  36 

In  a  lodger  claim, 

4.  A  person  on  the  existing  register 
as  a  lodger  sent  to  the  overseers 
on  25th  July  notice  of  his  daim, 
and  his  name  was  inserted  by 
them  in  the  old  lodger  list. 
Owing  to  an  error  the  notice  con- 
tained only  the  declaration  ap- 
plicable to  a  new  lodger  daim, 
and  did  not  contain  the  declara- 
tion required  in  the  case  of  an 
old  lodger  daim,  by  Form  H. 
No.  2,  of  the  Begistration  Order, 
1895.  The  Revising  Barrister 
found  that  the  omission  was  a 
mistake,  and  amended  the  claim 
by  inserting  the  declaration. 

Held,  that  this  was  a  mistake  in  a 
daim,  which  the  Revising  Bar- 
rister had  power  to  amend,  and 
that  he  was  right  in  so  amending. 
Francis  v.  Metcalfe.  90 

Amendment     Description  of  qttali' 
fying  property. 

5.  In  a  daim  for  a  borough  vote 
the  description  of  qualifying  pro- 
perty in  the  4th  colunm  was  stated 
to  be  202,  Gordon  Road  and 
31,  Monk  Street  by  mistake  for 
202,  Gordon  Road  and  33,  Monk 
Street.  The  Revising  Barrister 
amended. 

Held,  that  he  had  power  to  amend, 
and  was  right  in  making  the 
amendment.  By  ''qualification'* 
and  "  description  of  qualification ' ' 
in  sub-sect.  13  of  sect.  28  of  the 


Parliamentary  and  Municipal 
Registration  Act,  1878,  is  meant 
the  legal  nature  and  character 
of  the  qualification  and  not  the 
qualifying  property. 
Kitchen  v.  Johnson.  171 

Omission  or  mis-statement  of  christian 

name.     Amendment.      Declaration. 

Parliamentary  and  Municipal  RegiS' 

tration  Act,  1878,  ss.  24,  28  (1). 

6.  Where  it  is  proved  or  admitted 
that  one  of  the  christian  names 
of  a  voter  has  been  omitted  from 
or  mis-stated  in  the  entry  in  the 
list,  this  is  a  "mistake"  within 
sect.  28  (1)  of  the  Parliamentary 
and  Municipal  Registration  Act, 
1 878,  which  the  Revising  Barrister 
may  and  ought  to  correct,  although 
the  voter  has  not  made  a  declara- 
tion under  sect.  24  of  the  Act. 
Green  v.  Wanklyn.  410 

Includes  mistake  in  law. 
See  Notice  of  Objeotiok,  2. 


NOTICE  OF  OBJECTION. 

Omission  to  specify  parish.   Mistake. 
Amendment. 

See  Mistake,  1.  • 

Only  formal  proof  of f  allowed  after 
close  of  lists. 

See  List,  2. 

Statutory  form.     Statement  of  place 
of  abode  of  person  objected  to. 

1.  In  a  notice  of  objection  to  a 
person  on  the  Ownership  portion 
of  the  register  (Form  No.  5  (a), 
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Registration  Order,  1895),  the 
objector,  to  save  extra  postage, 
intentionally  omitted  to  add  in 
the  body  of  the  notice  the  place 
of  abode  of  the  person  objected 
to.  On  the  back  of  the  notice, 
for  transmission  by  post,  was  the 
name  and  full  address  of  the 
person  who  in  fact  received  it. 
Heldy  that  the  form  was  substan- 
tially complied  with  and  the 
notice  good. 
Linforth  v.  Butler.  162 

Statutory  form.     Statement  of  place 

of  abode  of  objector.     Mietake  of 

law.     Amendment. 

2.  In  a  notice  of  objection  to  the 
vote  of  a  person  on  the  Occupiers' 
List  in  a  borough  the  objector  in- 
tentionally, but  under  a  mis- 
apprehension as  to  what  was 
required  by  law,  gave  as  his 
place  of  abode  an  address  which 
was  not  his  place  of  abode,  but 
his  place  of  business,  which  was 
his  qualifying  property.  In  other 
respects  the  notice  was  in  accord- 
ance with  the  form  prescribed  by 
the  Registration  Order,  1895. 
The  Revising  Barrister  found 
that  it  was  a  mistake,  and  that 
no  one  was  misled,  and  amended 
the  notice. 

Held^  by  Lord  Russell  of  Killowenj 
L.C.J. ,  and  Lawrance^  J.  {JVills, 
J.,  dissenting),  that  this  was  a 
mistake  which  the  Revising  Bar- 
rister had  power  to  amend.  By 
mUs,  J.,  that  "mistake"  in 
sect.  28  of  41  &  42  Vict.  c.  26, 
did  not  include  mistakes  of  law. 

Heldf    by    the    Court    of    Appeal 


{Lindley,  M.R.,  and  Smith  and 
Romery  L. JJ.),  affirming  the  deci- 
sion of  the  Divisional  Court,  that 
"mistake"  includes  mistakes  of 
law  as  well  as  of  fact. 
Prescott  V.  Lee.  197 

Specification  of  list.     Ward  Usts. 
Municipal  borough  in  a  parlia- 
mentary division. 

3.  Where  in  a  parliamentary  divi- 
sion of  a  county  and  municipal 
borough  the  borough  is  divided 
into  wards,  and  the  lists  of  par- 
liamentary electors  are  made  out 
separately  for  the  several  wards 
pursuant  to  clause  15  (ii)  of  the 
precept  to  Schedule  2  of  the 
Registration  Order,  1895,  such 
ward  lists  are  not  "lists"  within 
the  meaning  of  the  note  to 
Form  I.  No.  1  of  the  schedule. 
A  notice  of  objection  need  not 
therefore  specify  the  particular 
ward  under  which  the  name  ob- 
jected to  occurs  on  the  list 
Mortlock  V.  Farrar  {Colt.  20  ; 
5  C.  P.  D.  73)  followed. 
Sagar  v.  Clare.  243 

NOTICE  OF  SELECTION. 

Not  applicable  to  a  claim.     No 
appeal  as  to. 

A  voter  cannot  give  an  effec- 
tive notice  of  selection  under 
sect.  28  (14)  of  41  &  42  Vict. 
c.  26,  unless  at  the  time  such 
notice  is  given  there  are  in  fact 
duplicate  entries  of  his  name  on 
the  list  of  voters.  A  borough 
voter  gave  a  notice  of  selection 
in  proper  form  and  at  the  time 
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required  by  the  statute  of  the 
entry  he  desired  to  retain  for 
voting,  being  that  of  his  business 
qualification.  He  was  then  on 
the  list  of  voters  for  his  place  of 
abode  only,  but  had  sent  in  a 
claim  to  be  also  inserted  in  the 
list  in  respect  of  his  qualification 
for  his  place  of  business.  The 
Revising  Barrister  having  allowed 
his  claim,  decided  that  the  notice 
of  selection  was  inoperative,  as 
at  the  time  it  was  given  the 
voter's  name  did  not  appear  more 
than  once  on  the  list  of  voters, 
and  accordingly  noted  to  be  re- 
tained for  voting  the  entry  in 
respect  of  the  voter's  place  of 
abode,  in  pursuance  of  48  Vici. 
c.  15,  s.  6(l)(b). 
Heldy  that  the  decision  was  right, 
and  was  not  a  matter  of  appeal 
within  sect.  42  of  6  &  7  Vict. 
c.  18. 
Jones  V.  Munro,  151 


OBJECTION. 
See  Notice  of  OBJEonoN. 

OCCUPATION. 

As  oumer  or  tenant,   " Breadwinner^^ 
cases. 

1.  A  claimant  to  a  vote  on  the 
Occupiers'  List  occupied  with  his 
wife  and  family  a  house  of  which 
his  mother  was  owner,  but  had 
no  other  means  of  support,  in 
which  she  also  lived,  and  in 
respect  of  which  she  was  entered 


in  the  rate  book  as  occupying 
owner.  The  son  was  the  bread- 
winner and  maintained  the  house- 
hold, and  paid  the  rates  and  taxes 
out  of  his  earnings. 
Held,  upon  these  facts,  that  there 
was  no  evidence  that  the  claimant 
occupied  as  owner  or  tenant,  and 
that  he  was  not  entitled  to  a 
vote. 

Loveridge    v.    Gardom ;    OHlo^s 
Case.  186 

2.  A  son  after  the  death  of  his 
father  continued  to  live  with  his 
mother,  who  was  incapable  of 
supporting  herself,  and  his  wife 
and  family  in  a  house  of  which 
his  father  had  been  tenant  to  a 
landlord,  but  in  respect  of  which 
the  mother's  name  had  been  and 
remained  on  the  rate  book.  The 
son  was  the  breadwinner,  and 
paid  the  rent  and  the  rates  and 
taxes  and  maintained  the  house- 
hold out  of  his  earnings,  but  his 
name  was  not  substituted  for  his 
father's  on  the  rent  book. 

Held,  that  there  was  evidence  to 
support  the  Revising  Barrister's 
decision  that  the  son  occupied  as 
tenant,  and  was  entitled  to  a 
vote. 

Loveridge  v.  Gardom ;  Matthews' 
Case.  187 

Husband  living  in  house  owned  hy 

wifsy  paging  rates  and  maintaining 

household.     No  evidence  of  tenancy. 

8.  Claimant  to  a  vote  on  the  Occu- 
piers' List  (Division  I.)  lived  in  a 
house  of  which  his  wife  was  the 
owner.    The  wife's  name  was  on 
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the  rate  book  as  owner,  the  hus- 
band's as  occupier.  The  husband 
in  fact  paid  the  rates  and  taxes 
and  bore  the  whole  expense  of 
maintaining  the  house,  the  wife 
having  no  means  except  the 
ownership  of  the  house. 
Held,  that  there  was  no  evidence  of 
occupation  as  tenant  by  the  hus- 
band, and  that  he  was  not  entitled 
to  a  vote. 
Ball  V.  Michelmore,  269 

Inhahitant  occupier.     Schoolmaster, 

Permissive  occupation  of  house 

during  employment. 

4.  A  schoolmaster,  who  occupies  a 
house  placed  at  his  disposal  by 
the  school  authority,  in  which  he 
is  permitted,  but  not  required  by 
the  terms  of  his  agreement  or  the 
nature  of  his  duties,  to  reside, 
does  not  occupy  by  virtue  of  his 
employment,  and  is  therefore 
entitled  as  a  full  inhabitant  occu- 
pier to  have  his  name  inserted  in 
Division  I.  of  the  list  of  voters. 
Dover  v.  Prosser,  313 

Husband  and  wife.     Husband  tenant 
of  house  owned  by  wife.     Occupa- 
tion as  tenant. 

5.  When  a  husband  and  wife 
inhabit  a  house  of  which  the  wife 
is  owner,  but  the  husbaiid  tenant 
in  fact  under  agreement  with  his 
wife,  he  is  entitled  to  a  vote  as 
occupier  of  the  house. 

Pearce  v.  Merriman,  318 

Break  of.     Military  service. 
See  Military  Skrviob. 


Effect  of  occupation  by  servant  upon 
occupation  qualification  of  master. 

See  Sebvioe  Erakchibe,  1. 

OCCUPYING-  TENANT. 
Tenement  house. 

See  QtTALIElOATION,  7. 

OFFICE,  PROMOTION  TO. 
See  Qtjalificatiow,  4. 

OWNERSHIP  QUALIFICA- 
TION. 

County  votCf  effect  of  service 
franchise  on. 

See  Servioe  Frakohise,  1. 


PAROCHIAL  ELECTOR- 

Freeman,     Local  Government  Act^ 
1894. 

1.  Freemen,  as  such,  are  not  entitled 
to  be  placed  on  the  register  of 
parochial  electors,  not  being  on 
''  such  portion  of  the  parlia- 
mentary register  of  electors  as 
relates  to  the  parish,"  within  the 
meaning  of  sect.  2  (1)  of  the 
Local  Ghovemment  Act,  1894. 
Hart  V.  Beard,  9 

Married  woman.     Owner, 

2.  A  woman,  whether  manied  or 
single,  who  is  the  owner  but  not 
the  occupier  of  property  in  a 
parish,  is  not  thereby  qualified  to 
be  a  parochial  elector  under  the 
Local  Government  Act,  1894. 
Drax  V.  Ffooks,  40 
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PABOOHTATi  ELEOTOES'  LIST. 

Revision  of.    Separate  lists.    Local 
Government  Act,  1894. 

It  is  within  the  jurisdiction  and 
the  duty  of  the  Eevising  Barrister, 
under  the  provisions  of  the  Local 
Oovemment  Act,  1894,  and  the 
Eegistration  Acts  and  Orders,  to 
revise  the  lists  of  persons  entitled 
to  vote  as  parochial  electors  only 
in  respect  of  the  ownership  of 
property,  and  the  lists  of  persons 
claiming  to  have  their  names 
entered  in  the  Parochial  Electors' 
List  as  parochial  electors  only  in 
respect  of  ownership,  and  the 
lists  of  persons  claiming  to  have 
their .  names  entered  in  the 
Parochial  Electors'  List  as 
parochial  electors  only  in  respect 
of  occupation,  although  such  lists 
are  presented  to  him  as  separate 
lists  of  parochial  electors. 
Reg.  V.  Nash.  217 

PAEOCHIAL  EELIEF. 

Medical  assistance.     Lunatic. 

Medical  Relief  Disqualification 

Removal  Act,  1885. 

Where  the  wife  of  a  voter  has 
been  removed  to  and  remained 
permanently  in  a  pauper  lunatic 
asylum  as  a  lunatic,  and  no  pay- 
ment has  been  made  by  the  voter 
on  account  of  her  maintenance, 
it  is  a  question  of  fact  for  the 
Eevising  Barrister  whether  the 
voter  has  been  in  receipt  of 
parochial  relief  as  distinguished 
from  medical  assistance  within 
the    meaning    of    the    statute 


48  &  49  Vict.  c.  46,  and  which 
kind  of  relief  is  in  the  circum- 
stances of.  the  particular  case 
merely  incidental  to  the  other. 
The  wife  of  a  claimant  had  been 
maintained  for  a  period  of  about 
two  years  in  the  County  Lunatic 
Asylum  at  the  expense  of  the 
Union,  and  the  voter  had  not 
paid  anything  towards  her  main- 
tenance and  support.  The  Ee- 
vising Barrister  was  of  opinion 
that  this  was  a  case  of  permanent 
maintenance  of  a  lunatic,  dis- 
tinguishable from  the  medical 
treatment  of  a  patient  under  a 
temporary  attack  of  mental 
disease,  and  that  it  was  not 
medical  assistance  within  the 
meaning  of  the  statute. 
Held,  that  this  was  a  finding  of  fact 
which  upon  the  evidence  the 
Eevising  Barrister  was  warranted 
in  making. 
Kirhhouse  v.  Blakeway.  281 


PEW  EENTS. 
See  QuAiJTiouLTiON,  5,  6. 

PLACE  OF  ABODE. 
Statement  of,  in  notice  of  objection. 

(a)  Of  person  objected  to. 
See  Notice  of  Objbotion,  1. 

(b)  Of  objector. 
See  NonoB  of  Objeotzozt,  2. 

Statement  of,  in  list.    Amendment. 
See  MiSTAXB,  8. 
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POLICE  BARRACKS. 

See  DW2LLINO-HOT7SE. 

POOR  RATE. 

Demand  indivisible.      Non-payment 
o/part. 

See  DlBfXUALIFlOATlOV,  1. 

PROMOTION  TO  AN  OFFICE. 
See  QuAUFiOATiON,  4. 


QUALIFICATION. 

Description  of.     ^^  Dwelling-house^ 

jointy     County  vote,     £10 

occupation  franchise. 

1.  "  Dwelling-house,  joint,"  al- 
though bad  as  a  claim  for  the 
houBehold  franchise,  is  good  as  a 
claim  for  the  occupation  franchise 
in  a  county,  in  respect  of  the  joint 
occupation  of  a  house  of  suffi- 
cient value  to  support  such  daim. 
Toumshend  y.  St.  Marylehone 
{L.  R.  7  C.  P.  143),  in  which 
the  same  question  arose  in  re- 
spect of  the  borough  franchise, 
approved  and  followed. 

Bagley  v.  Butcher.  137 

Tithe  rent'charge.  Apportionment  of. 
48  Vict.  c.  3,  ss.  4  (1)  and  10. 

2.  A  person  was  entered  in  the 
parliamentary  list  of  ownership 
voters  in  respect  of  a  qualification 
described  as  '<  freehold  tithes,'' 
and  the  qualifying  property  was 
entered  in  the  4th  column  as 
"Bullock  and  others."  Upon 
objection    taken,    the    Revising 


Barrister  found  the  qualification 
proved,  and  amended  the  entry  by 
altering  the  3rd  and  4th  columns 
respectively  to  "  tithe  rent- 
charge"  and  "  Tuffley  Court." 
Upon  appeal,  it  appeared  from  the 
conveyance,  dated  13th  January, 
1888,  under  which  the  voter  held 
the  property,  and  which  was  made 
part  of  the  case  stated  by  the 
Revising  Barrister,  that  the 
voter's  interest  comprised  a  por- 
tion only  of  a  tithe  rent-charge 
formerly  payable  to  the  dean  and 
chapter  of  Gloucester,  and  that  it 
was  not  an  apportionment  to  a 
rectory,  vicarage,  chapelry,  or 
benefice. 

Held,  that  as  the  case  fell  within 
the  prohibition  and  not  within 
the  exception  of  sect.  4  (1)  of  the 
Representation  of  the  People  Act, 
1884,  and  did  not  come  within 
the  saving  clause  of  sect.  10  of 
the  Act,  the  vote  must  be  dis- 
allowed. 
Eeade  v.  Richards.  236 

Description  of  qualijlcation, 

^^ freehold  tithes. ^^     Description 

of  qualifying  property.     Amend- 

ment.     Ibid. 

Description  of.     Declaration. 
Amendment. 

3.  Where  a  voter  has  made  a  statu- 
tory declaration  under  sect.  24  of 
the  Parliamentary  and  Municipal 
Registration  Act,  1878,  for  the 
purpose  of  correcting  a  misde- 
scription of  his  qualification  in 
the  Hst,  the  Revising  Barrister 
has  power  to  amend  by  altering 
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the  description  of  the  qualification 
in  the  list  in  accordance  with  the 
statement  of  the  voter's  qualifica- 
tion as  set  out  in  his  declaration. 
Goodrich  v.  Town  Clerk  of  Great 
Grimsby,  273 

Promotion  to  an  office,  WesUyan 
minister.  Municipal  Corporations 
Act,  1882  (45  8f  46  Vict,  c,  50),  s,  33. 

4.  The  appointment  of  a  Wesleyan 
minister  to  the  charge  of  a  circuit 
in  the  ministry  for  whose  resi- 
dence a  house  is  provided  by  the 
Connexion  is  not  of  itself,  and 
without  evidence  to  show  the 
nature  and  terms  of  his  position, 
** promotion  to  an  office'^'*  within 
the  meaning  of  45  &  46  Vict, 
c.  50,  s.  33,  though  {sewhle)  ap- 
pointment is  promotion. 
WiUiams  v.  Blakeway.  304 

Freehold    benefice,      40*.    freehold. 

Receipt  of  pew  rents  hy  vicar. 

Qualification  though  no  assignment 

of  pew  rents, 

5.  The  stipend  of  a  vicar  of  a  church 
appointed  by  licence  of  the  bishop 
of  the  diocese,  and  authorized  by 
such  licence  to  receive  and  enjoy 
the  stipends,  profits,  and  advan- 
tages belonging  to  his  office, 
consisted  of  pew  rents.  The 
Eevising  Barrister  found  that  the 
vicar  was  possessed  of  a  freehold 
office,  and  that  by  reason  of  the 
pew  rents  it  was  of  the  yearly 
value  of  not  less  than  40s,,  and 
that  the  vicar  was  therefore  en- 
titled to  a  vote,  notwithstanding 
there  had  been  no  assignment  of 
the  pew  rents  to  him. 


Held,  that  the  decision  of  the  Ee- 
vising Barrister  upon  these  find- 
ings was  right,   and    the  vicar 
entitled  to  his  vote. 
Vickers  v.  Selvoyn,  325 


Freehold    benefice,      iOs,   freehold. 

Receipt  of  pew  rents  by  vicar. 

Agency  of  churchwardens. 

Church  Building  Acts, 

6.  The  vicar  of  a  district  parish 
created  under  the  Church  Build- 
ing Acts,  received  as  part  of  his 
stipend  an  amount  exceeding  40*. 
a  year,  derived  from  the  rents  of 
pews  which  were  collected  by 
the  churchwardens  acting  as  his 
agents.  In  a  second  and  similar 
case  the  churchwardens  were  not 
acting  as  agents  of  the  vicar,  but 
as  public  parish  officials  pursuant 
to  statutory  authority. 

Held,  in  each  case,  that  the  vicar 
did  not  occupy  his  church  within 
the  meaning  of  sect.  24  of  the 
Eeform  Act,  1832,  and  that  he 
was  therefore  entitled  to  a  county 
vote  in  respect  of  his  freehold 
benefice. 

Wolfe  V.  Clerk  of  the  Surrey  \ 
County  Council,  f  ^^^g 

Reeve  v.  Clerk  of  the  Surrey  l 
County  Council,  J 


Lodger  or  occupying  tenant.     Rooms 

in  tenement  house.   Landlord  residing 

on  premises.     Control, 

7.  The  criterion  whether  the  occu- 
pier of  separate  rooms  in  a  house 
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where  no  service  is  rendered  by 
the  landlord  is  a  lodger  or  occu- 
pying tenant  is  not  the  residence 
of  the  landlord,  but  the  retention 
by  him  of  the  control  over  the 
premises  so  occupied.  The  tenants 
of  separate  rooms  or  sets  of  rooms 
in  a  dwelling-house  at  weekly 
rents  had  the  exclusive  use  and 
occupation  of  their  respective 
tenements  together  with  the  use 
of  the  necessary  passages  and 
staircases  and  the  user  in  common 
of  the  conveniences  of  the  house. 
The  landlord  resided  in  a  set  of 
rooms  in  the  house  in  the  same 
way  as  the  occupiers  of  the  other 
tenements,  and  was  in  no  different 
position  than  if  he  were  not  the 
landlord.  His  use  of  the  parts 
used  in  common  was  identical 
with  that  of  the  other  occupiers. 
No  service  was  rendered  by  him 
nor  did  he  reserve  or  exercise 
any  right  of  control  or  mastership 
over  the  said  premises. 

Held,  that  such  tenants  were  not 
lodgers,   but  occupying  tenants 
and  entitled  to  be  placed  on  the 
list  as  inhabitant  occupiers. 
Kent  V.  FittalL  417 

Description  of.     Amendment, 
See  Mistake,  2. 

Deecription  of.     Meaning  of. 
See  Mistake,  5. 

Where  another  person  on  list  for 

same  qualification. 

See  Joint  Oocupation,  1. 


RATEABLE  VALUE. 

Evidence  of  value  of  lodgings  m  the 

house. 

See  EviDEifOE,  2. 

REDISTRIBUTION  OF  SEATS 

ACT,  1885. 
Amalgamation  of  boroughs.     Free- 
holders,    Ancient  borough  vote. 
See  Ebeeholdebs. 

REGISTRATION  ORDER,  1895. 
Forms  and  instructions. 

See  Mistake,  1,  2,  4,  5 ;  NonoB  of 
Objection,  1,  2,  3;  Pa&oohial 
Elbotoss'  List,  1 ;  Qualifiga- 

TION,  7. 

REVISINQ  BARRISTER. 
Rule  msifor  mandamus  to  state  case. 
The  Revising  Barrister's  statement 

in  answer  is  made  by  affidavit. 

(This  course  was  approved  by  the 

Court  in  Rex  v.  Nepean^  52  W.  R.). 

Reg,  V.  Soden  and  Overend.      115 
Quaere,  whether  mandamus  to  hear 

and  determine  will  lie  after  he  is 

functus  officio. 

See  Reg.  v.  Soden  and  Overend 
at  p.  126. 


SCHOOLMASTER. 

Permissive  occupation  of  house. 

See  Ocotjpatiow,  4. 

SELECTION. 
See  Notice  of  SELSonozr. 

SEPARATELY  OCCUPIED  AS 
A  DWELLING. 

Tenement  house. 
See  QuAUFiGATioir,  7. 
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SERVIOE  FEANOHISE. 

Effect  of  oecupaUon  franchise  oficr- 

vani  upon  master's  qualification  for 
premises  occupied  by  servant. 

Occupation  qualification  for  borough. 
Ownership  qualijicationfor  county. 

1.  The  owner  and  occupier  of  a 
freeliold  house  and  grounds  in  a 
parliamentary  borough  was  on 
Diyision  I.  of  the  list  of  voters 
for  the  borough  in  respect  of  his 
occupation  qualification.  TTi^ 
gardener,  who  occupied  a  cottage 
in  the  grounds  by  reason  of  his 
service,  was  on  Division  11.  of 
the  list  in  respect  of  his  occupa- 
tion of  the  cottage.  His  master 
claimed  to  be  put  on  the  owner- 
ship list  for  the  county  in  respect 
of  his  freehold  qualification  for 
the  cottage  upon  the  ground  that 
the  occupation  qualification  was 
in  his  servant. 

Held,  that  the  effect  of  sect.  3  of 
the  Bepresentation  of  the  People 
Act,  1 884,  is  limited  to  conferring 
a  franchise  on  the  servant,  and 
does  not  operate  to  enlarge  the 
voting  rights  of  the  master  whose 
legal  occupation  of  the  cottage 
was  therefore  not  ousted  so  as  to 
entitle  him  to  exercise  his  owner- 
ship vote  for  the  county. 
Brooks  V.  Baker.  465 

Cubicle.     Police  barracks. 
See  DWELLINGhHOUSE,  1. 

Agreement  by  tenant  to  continue  as 

servant  only. 

See  TeiTant,  1. 

Effect  of  qualification  for^  in  regard 

to  the  value  of  house  for  joint 

occupiers.     Qualifcation. 

See  Jonrr  Occupatiow,  1. 


STATUTOET  DECLARATION. 
See  Qtjaufioation,  3. 


TENANT. 

Agreement  by  tenant  to  become  man^ 

ager  only  to  landlord  at  salary. 

Surrender  by  operation  of  law. 

Service  franchise. 

1.  Prior  to  15th  December,  1894, 
the  respondent  occupied  certain 
licensed  premises  as  tenant  from 
year  to  year,  subject  to  three 
months'  notice  to  determine  the 
tenancy.  No  notice  to  determine 
the  tenancy  was  given,  but  on 
15th  December,  1894,  the  respon- 
dent entered  into  an  agreement 
in  writing  with  a  brewery  com- 
pany, who  had  acquired  the 
lessor's  interest  in  the  premises, 
to  the  following  effect : — The 
company  was  to  employ  the  re- 
spondent as  manager  for  them 
of  the  said  licensed  premises  at  a 
weekly  salary,  and  the  respon- 
dent was  every  week  to  render 
accounts  of  all  moneys  taken  by 
him,  and  remit  the  same,  less  the 
amount  of  his  salary,  to  the  said 
company ;  the  respondent  was  to 
give  up  possession  and  hand  over 
all  licences,  &c.  on  receiving  one 
month's  notice;  this  '^service" 
was  to  take  effect  from  the  day 
the  company  should  obtain  pos- 
session from  their  vendor.  The 
respondent  continued  in  occupa- 
tion of  the  said  premises  under 
this  agreement,  paying  no  rent. 

Held,  that  the  agreement  of  the 
15th  December,  1894,  operated 
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as  a  fluxrender  in  law  of  the  pre- 
yioQS  tenancy,  and  created  no 
new  tenancy,  and  that  the  re- 
spondent was  entitled  to  the  ser- 
yice  franchise  only. 
Kent  V.  Fraser.  127 

Occupation  as.     Husband  in  house 
owned  hy  wife. 

See  OooTTPAXiONy  3. 

Occupation  as.     Husband  tenant  of 
house  owned  by  wife. 

See  OoouFATiON,  5. 


TITHE  RENT-CHARGE. 

Apportionment.     48  Vict.  c.  8, 
ss.  4  (1),  10. 

See  QUAIJFIGATION,  2. 

TRANSFER. 

Of  lands  from  borough  of  Finsbury 

to  City  of  London  under  the 

Metropolitan  Meat  and  Poultry 

Market  Act,  1860.     Reservation  of 

rates  to  old  parish.     Voting  qualifi- 

cation  follows  transfer. 

1.  Certain  lands  and  property 
situate  in  the  parish  of  St. 
Sepulchre,'^ddleBejL,'werej  under 
the  powers  of  the  Metropolitan 
Meat  and  Poultry  Market  Act, 
1860  (23  &  24  Vict.  c.  cxciii.), 
purchased  by  the  corporation  of 
the  city  of  London  for  the  pur- 
poses of  a  market.  By  sect.  xi. 
of  the  Act  it  was  provided  that 
lands,  &c.  so  purchased,  except 
for  the  purposes  of  rating  as 
therein  mentioned,  were  to  be 
deemed  to  be  and  be  in  the  city 
of  London,  and  form  part  of  the 


Ward  of  Earringdon  Without; 
but  that  they  should  continue  to 
be  rated  and  assessed  as  if  they 
remained  in  and  continued  to 
form  part  of  the  said  parish  ci 
St.  Sepulchre,  and  that  the  rates 
should  be  paid  by  the  corpora- 
tion of  London  to  the  said  parish 
upon  the  same  assessable  yalue 
as  they  then  were  ;  but  the  said 
lands,  &c.  should  not  be  other- 
wise rated  or  assessed  to  the  said 
parish  or  any  other  parish  what- 
soever. The  market  was  built 
in  1863  or  1864.  By  the  Redis- 
tribution of  Seats  Act,  1885 
(48  &  49  Vict.  c.  23),  s.  8  (1) 
and  sch.  6,  the  parish  of  St. 
Sepulchre  was  included  in  the 
East  Division  of  the  parlia- 
mentary borough  of  Finsbury. 
Tenants  of  stalls  in  the  said 
market  claimed  to  be  put  on  the 
list  of  voters  for  Fast  Finsbury. 
Held,  that  the  claimants  were  not 
entitled  to  a  vote  for  the  borough 
of  Finsbury.  The  lands  became 
portion  of  the  city  of  London 
prior  to  the  Redistribution  of 
Seats  Act,  1885,  and  the  rating 
provisions  contained  in  sect.  zL 
of  the  Market  Act  of  1860  were 
merely  intended  to  make  good 
the  pecuniary  loss  to  the  parish 
of  St.  Sepulchre  when  the  lands 
were  taken  from  it  and  included 
in  the  city  of  London. 
Pickard  v.  Preston.  296 


WESLEYAN  MINISTER. 
See  Qualification,  4. 
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AMENDMENT. 

Claim,     ^th  column  {description  of 
qualifying  property)  left  blank. 

No  power  to  amend, 
Osborne  v.  Melville.  xiii 

Claim.     Misdescription  of  list. 
Sharps  V.  Mc  Curry.  xix 

None  to  alter  qualification. 
Morgan  v.  Shirlow.  xzix 

Lodger  claim. 

Bryan  v.  Beer.  xxxiv 

Bryan  v.  Bridle.  xxxiv 

Bryan  v.  Perkins.  xxxT 

List.    Description  of  qualifying  pre- 
mises.     Ath  column.     Mistake. 
Martin  v.  Holland.  xxxv 

Description  of  qualifying  premises. 
Omission  of  part. 
McGonagle  v.  Porter.  xxxvi 

Mistake.     Notice  of  objection. 
McGlinchey  v.  Woods.         xxxix 


CLAIM. 

Statutory  form.     Total  omission  to 
state  qualifying  property  in  4th 
column.     No  power  to  amend. 

Osborne  v.  Melville.  xiii 


Misdescription  of  list. 
Amendment. 

Sharpe  ▼.  McCurry. 


Mistake. 


XIX 


DECLAEATION. 
Lodger. 

Kellie  v.  LittU. 
Andrews  v.  Armstrong. 
Flynn^s  Case. 


V 

ix 
xiii 


Inaccurate  claim.     Declaration  not 

evidence  of  real  qualification  unless 

claim  corrected. 


Green  v.  Donaldson. 


XXXI 


Sufficiency  of.     Payment  of  rent  not 
necessary  part  of  qualification. 
Neilson  v.  Bryan.  xxxiii 
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DESOEIPnON  OF  QUALIFT- 
ING  PEEMISES. 

Mistake.     Amendment, 
Martin  v.  Holland,  xxxv 

Omiesion  to  state  part.    No  amend- 
ment, 
McOonagU  v.  Porter,  zzzvi 

DWELUNG-HOUSE. 

Separate  tenement.  Landlord 
residing  on  premises.  Control, 
McLaughlin  y.  Chambers,  i 

Part  of  house.    Taking  on  additional 
rooms,     Qualijication, 
Higgins  v.  Holland,  xvi 

Part  of  house.     Letting  off  during 
part  of  qualifying  period  part  of 

portion  occupied, 
Gorman  y.  Holland,  xyi 


ELEOTOEAL  DISABILITIES 
EEMOVAL  ACT,  1891. 

Absence  during  performance  of  duty, 
Rintoul  y.  Falconer,  z 

Absence  on  military  duty.   Imprison- 
ment in  camp, 
0* Connelly,  Holland.  xix 

EVIDENCE. 
Lodger, 

Stirling  y.  Fletcher,  iii 

Kellie  y.  Little.  v 

Andrews  y.  Armstrong,  ix 

Flynn^s  Case,  xiii 

Of  different  qualijication  from  that 
stated  not  admissible. 
Morgan  y.  Shirlow.  xxix 


FREEMAN. 

Claim  of.     Statement  of  place  of 

abode, 
Nagley,  Campbell,  i 


HUSBAND  AND  WIFE. 
Husband  lodger  as  sole  tenant. 
Hamilton  y.  Paton,  xi 

House  taken  by  unfefor  husband. 

Tenancy,     Question  of  fact, 
Hannigan  y.  Holland,  xxii 

Room  taken  by  wife  for  husband. 

Tenancy,     Question  of  fact. 
Holland  y.  Mitchell,  xxii 


INHABITANT  OCCUPIER. 

House  in  which  man  lives.     Bank 
porter  required  to  sleep  at  bank 

during  part  of  year. 
Holland  y.  Breen.  xiy 

Objection.     Not  inhabitant  occupier 

for  whole  period.     Sufficiency  of 

notice.     Evidence  of  break  of 

tenancy, 
Oreen  y.  Cummins,  xxix 

As  tenant  of  house  of  employer, 
Urquhart  y.  Adam,  xliii 


JOINT  OCCUPATION. 

Father  and  son.     Partnership, 
No  agreement.     Joint  occupiers  as 
tenants, 
Whelan  y.  Nelson,  xyii 
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LANDLOED. 

Eesidmc0.    No  control  by.    Separate 
dwelling, 
McLaughlin  y.  Ckamhers.  i 

LIST. 

Entry  of  successive  occupation  in 

accordance  with  Requisition  Form 

which  corresponds  to  Form  A, 

Sch.  III.  0/ Registration  Order j 

1895.     Objection.     No  evidence  by 

objector. 

Campbell  ▼.  Baxter.  zxviii 

LODOEB. 

Evidence.     Claimant  failing  to 
appear  on  citation. 

Stirling  ▼.  Fletcher.  iii 

Evidence  0/ value.     Valuation  roll. 
KeUie  ▼.  Little.  v 

Declaration.     Non-appearance  of 
claimant.     Evidence. 


Andrews  v.  Armstrong. 


12 


Husband  and  wife.    Husband  sole 
tenant. 
Hamilton  y.  Paton. 


zi 

Rooms  in  father^  s  house.     Employ- 
ment away  during  week.     Residence. 
Miller  v.  Bruce.  xii 

Evidence.     Declaration.     Valuation 
roll. 
Flynn^s  Case.  ziii 

Inaccurate  claim.     Declaration  not 

evidence  of  real  qualification  unless 

claim  corrected. 

Green  ▼.  Donaldson. 

yaxM  X. 


Right  of  objector  to  cite.     Attend- 
ance  compelled. 
Watson  V.  Livingstone.         xzzii 

Or  inhabitant  householder.     Land- 
lord resident  under  same  roof. 
Structural  severance  of  tenements, 
Herbert  v.  Ladd.  xndii 

Declaration.    Sufficiency  of. 
Payment  of  rent  not  necessary  part 
of  qualification. 
Neilson  v.  Bryan,  xxTiii 

Old  lodger  claim.     Declaration 
stating  **  same  lodgings.^*   Alteration 
of  rent. 
Bryan  ▼.  Armstrong.  xxziy 

Claim.     Words  "  sole  tenant  {or  as 
j'oint  tenant  with  )  "  struck  out 

by  mistake.     Amendment. 
Bryan  v.  Beer.  xxadv 

Old  lodger  claim.     Mis-statement 
of  rent.     Amendment. 
Bryan  y.  Bridle.  zzxiy 

Claim.    Joint  lodgings.     Joint  rent 
not  stated.     Claimants  share  of 

rent  stated, 
Bryan  v.  Perkins.  xzxy 

Declaration.     Non-appearance  of 

claimant  on  citation. 
Conolly  v.  Kyle.  zlii 

Declaration.  Evidence  of  value. 
Payment  for  board  and  lodging. 
Barr  v.  Ireland.  xliii 


MEDICAL  EELIEP. 

Medical  Relief  Disqualif  cation 
Removal  Acty  1885.      Workhouse. 
Holland  v.  Porter.  xvii 

Crossan  y.  Holland,  zxyii 


Izz 
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MTTilTAEY  DUTY. 
Absence  on.    Imprisonment  in  camp. 
G*  Connell  v.  Holland.  xix 

MISTAKE. 

Claim,    Misdescription  of  list. 

Amendment. 
Sharpe  y.  Mc  Curry.  xix 

Lodger  claim.  Clerical  error, 
Bryan  v.  Beer.  xxxiv 

Notice  of  objection.     Amendment. 
McOlinchey  y.  Woods,         xxxix 


NOTICE  OF  OBJECTION. 

TvDO  persons  of  same  name  on  list. 
Omission  to  specify  which. 
Defective  notice. 
McGonagle  y.  McQinnis.     xxxyi 


Mistake,     Amendment, 
McGlinchey  y.  Woods. 

Form  of.    Sufficiency. 
Johnstone  y.  Hoole, 


xU 


OBJECTION. 

Ground  of.     Nature  of  qualification. 
Evidence. 
Tortsh  y.  Marsh.  xxyii 

Sufficiency  of  notice  of. 
Green  y.  Cummins,  Trri-r 

OCCUPATION  AS  OWNEE. 

Defeasible  title.     Entered  on  list 

and  rated. 
Torish  y.  Colhoun.  xxiy 


OCCUPATION  AS  TENANT. 

Trespasser  during  part  of  qualifying 
period.    Tenancy  for  remainder. 

Concannon  y.  Holland.  yiii 

Death  of  tenant  intestate.    Renuncia^ 
tion  by  next  of  kin  in  favour  of  one. 
Agreement.    Sole  tenant. 
Gibson  y.  RiddeU.  ix 

^^  Cottar.^'    Nature  of  tenure. 

Permissive  occupation. 
Campbell  y.  MacLachlan.  xii 

Son  continuing  after  death  of  father 
intestate.    No  legal  representative. 
No  agreement. 
Dormer  y.  Glenn.  xy 

Husband  and  unfe.    House  taken  by 

wife  for  husband.    Tenancy  in  wife*s 

name.     Finding  of  fact  by 

Revising  Barrister, 

Hannigan  y.  Holland.  xxii 

Husband  and  wife.     Room  taken  by 
wife  for  husband.     Finding  of  fact 
by  Revising  Barrister. 
Holland  y.  Mitchell.  xxii 

Notice  to  quit.    Subsequent  occupa" 
tion  as  tenant  on  sufferance, 
M'Shane  y.  Holland.  xxiii 

Grandson  occupying  house  of  which 

grandmother  had  been  tenant. 

Consent  of  some  of  next  of  kin. 

No  agreement  of  tenancy  with 

landlord. 
Torish  y.  Nelson.  xxiii 

Lands  let  to  persons  to  sow  and  reap 
crops  thereon.     Nature  of  right. 

Owner* s  possession  and  qualification. 
Torish  y.  Robb.  xxy 
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Izxi 


Occupation  hy  son  of  deceased  tenant 
as  one  of  next  of  kin  with  consent 
of  other  next  of  kin  in  possession. 
Agreement  by  others  abandoning 

claim. 
Kelly  ▼.  RiddalL  zxzviii 

Void  sub-letting.     No  exclusive 

occupation. 
Riddall  y.  Mullan.  zl 


PABOOHTAL  BELIEF. 

Medical  relief  in  workhouse.    Dis- 
qualification Removal  Act^  1885. 
Holland  ▼.  Porter.  xvii 

Crossan  ▼.  Holland.  xzvii 

PAETNEES. 

Father  and  son.     Joint  occupiers  as 
tenants. 
Whelan  v.  Nelson.  xvii 

POLICE  BABEACKS. 

Separate  Occupation.     Service 

Franchise. 
Wallace  v.  Borrie.  iv 


OUALIFIOATION 

As  tenant.    Ejectment.     Trespasser 

for  part  of  qualifying  period. 

Subsequent  tenancy.     No  relation 

back. 

Concannon  ▼.  Holland.  viii 

Part  of  house.     Taking  on  additional 
rooms.     Same  "  dwelling-house." 
Higgins  y.  Holland.  xvi 


Break  of.     Sub-tenant.     Determina- 
tion of  immediate  landlord's 
tenancy  by  notice  to  quit.     Subse- 
quent arrangement. 
Crawley  v.  Holland.  xv 

Letting  off  part  of  qualifying 
premises  during  part  of  qualifying 
period. 
Oorman  r.  Holland.  xvi 

Statement  of  nature  of.    Amend- 
ment.    Evidence  of  different 
qualification  not  admissible. 
Morgan  v.  Shirlow, 


XXIX 


OTJALIFTING  PERIOD 

Includes  2Qth  July  at  commence 

ment. 
Turner  v.  M'Daid. 


vu 


BATES. 

Part  payment  of  .    Appropriation. 
Consolidated  rate. 
Bell  V.  Gait.  y 

Non-payment  of  poor  rate. 
Aggregate  rate  levied  as  poor  rate. 
Indivisible. 
M'DaidY.  Galbraith. 


XXI 


Claim  to  be  rated.     On  whom  to  be 
served. 
M^Caughey  v.  Baird.  xxv 

"  The  last  rate  for  the  time  being^" 
meaning  of.     13  ^  14  Vict.  c.  69. 
M'Daid  v.  Jones.  xxvi 

Non-payment  of     Tender^  effect  of 
Kennedy  v.  Buchanan.     ) 
1.    ) 


Loughrey  v.  Buchanan. 


Ittit 
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BEQUISinON  FOBM. 

Corresponding  to  Form  A,  Sch,  III. 

Regiitration  Order,  1895.     Entry 

in  list  in  accordance  with  state^ 

ments  in.     Successive  occupation. 

Objection,     No  evidence  by  objector. 

Campbell  y.  Baxter.  xxviii 

BESIDENCE. 
Lodger.     Periodic  absence. 
Miller  y.  Bruce.  zii 


SEPAEATE  DWELMNQ. 

Landlord,     Control. 
McLaughlin  Y.  Chambers. 

Clergy  house.    Inmates.    Joint 

rated  occupiers. 
Fricker  y.  Ladd. 


Landlord  resident  under  same  roof. 
Structural  severance  of  tenements. 
Herbert  y.  Ladd.  zzziii 

Bedroom  provided  for  employee  in 
business  house. 
McQuade  y.  Charlton.        zxzyii 

Exclusive  occupation  of  upper  part 

with  joint  use  of  other  parts. 

Landlord  residing  in  lower  part.    No 

services.    No  control. 

Campbell  y.  Farren,  xzzyii 

Bedroom.     Gardener. 
Hamilton  Y.  Torish.  zliy 

Bedrooms  separately  occupied  by 
teachers  and  lay  brothers  in  the 
college  of  a  religious  community. 

Ladd  Y.  O' Toole.  xliy 

SERVICE  FRANCHISE. 

Coachman.     Room  over  stable. 
Campbell  y.  Morris.  iii 


Police  barracks. 
Wallace  y.  Borrie.  iy 

'^  Boots  "  in  hydropathic  establish- 
ment. 
Colquhoun  y.  Young.  z 

Sisters  in  a  convent, 
Bannon  y.  Hanrahan,  xz 

SOLE  TENANT. 

Death  of  tenant  intestate.  Renuncio' 
tion  by  next  of  kin  in  favour  of  one. 
Gibson  y.  Riddell.  iz 

SUB-TENANT. 

Determination  of  mesne  landlortPs 
tenancy.     Renewal.    Break  of 

qualijication. 
Crawley  y.  Holland.  zy 

SUCCESSIVE  OCCUPATION. 

'<  20th  July  ...  and  ...  the 

whole  of  the  preceding  twelve  calendar 

months  "  includes  20th  July  at 

commencement  of  the  period. 
Turner  y.  M'Daid.  yii 


TENANCY. 

Break  of  during  qualifying  period. 
Sufficiency  of  notice  of  objection. 

Evidence. 
Green  y.  Cummins. 


TENANT. 

Notice  to  quit.     Subsequent  occupa* 
tion  as  tenant  on  sufferance. 
M^Shane  y.  Holland.  zziii 

Of  hottse  of  employer.     Inhabitant 

occupier. 
Urquhart  y.  Adams,  zliii 
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